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PRErVCE TO THE FIFTH EDITION. 

The Indian Evidence Act is based upon the English law of 
evidence with a few modifications. Tins booh has been special!) 
written for students with the object of enabling them to understand 
and grasp the principles of the law of c\ idence 

The Commentirj under each section is divided into two Parts 
Comment and Cases In the Comment, the object, meaning and 
principle of e\cry provision arc carefull) explained and elucidated 
w the light of leading Indian and English decisions The provisions 
of the Act ha\ e been compared with the English law of evidence 
wherever tho differ from it 

Under the heading Cases the facts of important decisions ha\e 
beengnento illustrate the meaning of the section To the studeut 
they will sene a* illustrations exemplify mg the provisions of the Art 
The cases arc arranged mto cognate groups each group elucidating a 
clause of the section 

The Summary of the proMsions of the Act will gi\ e to the beginner 
a birds eye Mew of the whole Act To one who has mastered the 
subject it will be useful for rewsion when examination is at hand 

The Appendix contains questions set at \ anous law examinations 
held m India They will enable the 6tudent to rivet his attention 
on portions demanding special care 

This edition has been carefullj revised and the case law has been 
brought down to July 1928 

Finally, it may be observed that a critical study of this book alone 
will enable a student to tackle any question set by a sensible examiner, 
anl will also impart to linn a sound knowledge of the law of evidence 


August, 1928 
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THE 

LAW OF EVIDENCE. 


THE INDIAN EVIDENCE ACT. 

ACT I OF 1872. 


liecritxd IhcG G s assent on March 15, 1872 


Whlpeas it is expedient to consolidate, define and 
^ ,, amend the law of Cwdence It is herein 

reain 1 enacted as follows — 

COMMENT. 

The object of a preamble of an Act is to indicate what in general 
terms, was tin. object of the Legislature m passing the Act The preamble 
here show•> that the Indian Evidence Act is not merely a fragmentarj 
. nactment but a consolidator) one repealing all rules of ev idence otherthan 
those saved In the last para of section 2 The Indian Evidence Act does 
not contain the whole law of evidence governing this countr) 1 It is 
not exhaustive of the rubs of evidence* 

The Act reduces tin English law of evidence to the form of express 
propositions arrang'd in their natural order with some modifications render¬ 
ed mccssar) bv the peculiar circumstances of India It is in the mam, 
drawn on tin lines of the English law of evidence 

P AP 1 I —P.ELEAANCY OT TACTS 

CH4PTER I 


PPELIMINARY 


short title 1 This 4rt may be called the Indian 

It extends to the whole of British India, and applies 
Ext nt to judicial proceedings 1 m or before 

11 " l any Court 2 , including Courts martial, other^r 

i In re RilAJ Kallmann (1911) 39 * Be Annavi Jlulhirtjan, (1915) S'* 

Cal 161 5lad 449 ' 
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THE LAW OF EVIDENCE 


[CHAP I 


than Courts-martial convened under the Army Act, 01 
the Air Force Act, but not to affidavits 3 presented to 
any Court or officer, nor to proceedings before an arbi¬ 
trator 4 ; 

Commence- and it shall come into force on the first 
ment oi Act day of September, 1872. 

COMMENT. 


Indn 
the 2 
ment 

to be part of India (21 L 22 Vic c 106 is, except section four, now re 
pealed by Government of India Act, 1915) 

The Indian Evidence Act applies to all judicial proceedings befon 
(a) any C n * It does not 

apply to 

The 1 -Whcthi r 

a witness is competent or not whether a certain matter requires to he 
pKv\cd by writing or not whether certain evidence proves a certain fact 
or not that is to be determined by the law of the country where the 
question arises, where the remedy is sought to be enforced, and where the 
Court sits to enforce it 1 11 


1. ‘Judicial proceedings’.—An enquiry m which evidence is legally 

taken is included in this term 3 An inquiry is judicial if the object of it 
is to determine a jural relation between one person and another, or a group 
of persons, or between him and the community generally , but, even a 
Judge, acting without such an object in view, is not acting judicially 3 
An inquiry a’ " * —** ‘ -* ’ 

cised and no 
event ns a i 

cccdmgs before a Magistrate under s 88 of the Criminal Procedure Cod< 
are not judicial proceedings under s 4 (d) of that Code 4 Similarly, pro 
cccdmgs before a Magistrate not authorised to conduct an inquiry 8 , or 
lieforc a Collector under the Land Acquisition Act 8 , are not judlc il 
proceedings 

2. ‘Court’.—-This word includes all persons, except arbitrators, 
legally authorised to take evidence (s 3) Thus, a committing Magistral 
is a ‘Court’ within the meaning of this term 1 , hut a Magistrate holding n 


1 fjai/i % ]! AibTiami and Fvrnttn 

Junction Jlailuny Company, (1850) 3 

11 Ut 1 

i Queen Fmprett r Tulja, (18S7) 12 
Pom 38 42 
» I6td 

* The Collector oj Benares y. Shea 


Pra*ei I, (18^3) 5 All 487 
8 Queen Fntprets v Bharma (ISRfi) 11 
Horn 702, r 8 

30 # cfl' r 38 T>t Seertlr,Ty 5 **MW02) 

V* Oanjayya (1892) 1> 

Mau 188, T B 
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•preliminary inquiry under s 161 of the Criminal Procedure Code is not 1 
This Act is applicable to nil proceedings before Indiui Marine Courts (Ait 
M\ of 18S7, s 68) 

3. ‘Affidavits’.— l dcelintjon m the shape of an affidavit cnniiot 
1)' recen ed as evidence of the f icts stated in it* 

Affidavits shill be confined to such ficts ns the deponent is able of 
Jus own knowledge to pro\e flitters to which affidiMts shill be con 
fined are regulated b} O \IX, rr 1 2 and 3 of the Civil Procedure Cod«, 
nnd by s 539, Crunm d Procedure Code 

4. ‘Arbitrator'.—Tin provisions of the Evidence Act do not appl) to 
proceedings before an arbitrator Vrbitrators are bound to conform to 
the rules of natural justice Thu are unfettered b} technical ruks of 
evidence® 

Repeal of «n 2 On and from that date the following 
setments laws & h.all be repealed —- 

(1) all ruled of evidence not contained in eny Statute, 
\ct or Regulation in force in an) pait of British India , 

(2) all such rules, laws and regulations as have 
acquired the force of lav under the twenty fifth section 
of the Indian Councils \ct, 1801, in so far as they relate 
to any raattei herein provided for , and 

(3) the cnactmcutb mentioned in the schedule 
hereto to the extent specified in the third column of the 
said schedule 

But nothing he ein contained shall be deemed to 
affect an) provision of an\ Statute, Act or Regulation u 
force in any part of British India and not hereby expressly 
lepealed 

I O M MI NT 

The Vet isintendid to In i comp! to lode of tin law of evidence 

Clause (I) has the off ct of n p aling the whole of the English commo i 
law on the subject of evidence so fir as it was in force in India Simdaih 
all rules of Hindu anl Mohammedan laws relating to evidence have been 
repealed 

This section repeals all rul« s of evidence not contuned in anj Statuti 
-o! Regulation, and prohibits the use, of any Wind, of <.wi.no not c«pecw.ttv 
authorised by the Vet itself This is tin opjxjsite of the rule adopted m 
•continental countries such as I ranee where every thing is admissible as 
svidence which the law does not expressly exclude 4 

/ 

* Queen E tpreea v Bkarmu {1&8Q11 * Stppu v Govtndacfaryar, (1887)t* 

Rom 70 l> r b Mad 8o 87 

’ In re Uvar Chun ler Guho {1887) 14 4 Q letn Imprest v Abdullah, (18&7 

e 3 All J8> r a 
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THE LAW OF E\IHENCE [CHAP T 

Claust (2) refers to various regulations issued by Go\eminent in Ison 
Regulation Provinces 

The Indian Evidence Act does not contain the whole Uw of evidence 
ipplicablc to British India The law of evidence is contained in t! ( 
Evidence Act and in other Acts and Statutes which make specific provisions 
on matters of evidence and which are applicable to British India AVliert 
therefore, the records of a German Court were not authenticated in 
iccordance with the Indian Evidence Act hut ui the manner prescribed 
l»\ the English Extradition Act which is apphcible in this country, the 
rtcords wire held admissible under it 1 

The proviso to the section saves all rules of evidence which are to hi 
found in different Acts and Regulations There nri several provisions if 
Statutes passed by the Parliament which are in fore* m India and of Acts 
of the Indian Legislature dealing with matte rs of t vuleuci Such provi ions 
arc (Accpted by this proviso* 

3 In this Act the following words and expression 1 , 
interpntatwn aie used m the following senses, unless i 
contrary intention appeals from the con 

text — 

“ Court ’ includes all Judges and Magistrates and 
all persons except arbitrators, legally 
" n authorised to take evidence 

COMMENT 

This definition is not meant to be ixhaustiic The. word (omt 
mians not only the judge in a trial by a judge with a jury but includes 

I xjth judgi and jurv 3 \ ’Magistrate holding a preliminary inquiry und i 
s 1G1 of the Code of Criminal Procedure in a polici investigation does not 
iverusi th functions of a Court* Commissioners apjointid to tih 

ivlilenii under the (ml or Criminal Procedure Codes must act in <on 
fomutv with the provi«ions of this Act 

■ tnit ‘Fact” means and includes— 

(1) an\ thing, state of things, or relation of things 
capable of being perceived by the senses 

(2) anv mental condition of winch anv peison is 

( OllSClOUS 

Illustrations 

(a) Tint tin re art certain objects arranged in a certain order m a 

II rtamj hot nfict 

I In rt ruMph t-hUmann (1011)30 * Fnprtu v UWo.fi Chvtltrh.Hu 

(»tlK , (1878) 4 Cat 493 I B 

* Kinj hnprrorv Tun I!Uinj (1023) * Qaetn Injrttsv Dh rnia.Of^G) 11 

1 I in I b 15om 702 r d 
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preliminary, 


G 


(?) Tint i nun howl or saw something isafict 

(c) Tint x mm «ai<l c» rtam xx ords w a fiet 

(<?) Tint i man hoHs a certain opinion his a certain intention acts 
in pood futli or fnudulenth or mcs a particular word in a pirticulii 
« n'i, or is or w is it a spxified time conscious of a particular sensation, 
In a flCt 

(c) Tint a man has a certain reputation is a fact 
COMMENT 

Clan c (1) rtf rs to external ficts which can be perceived b) the fix< 
n in s Clause (2) ref rs to internal facts which are the subject of con 
ciou ni.es Thus facts arc cither physical or psychological 

Illustrations ( a ) (&) and (c) exemplify clause (1) and (d) and (e) 
clau e (2) 

V misreprt «entation as to the intention of a person is a misrepresent i 
tion of a fact 1 ill (d) The state of a man s mind is as much a 

f irt as the «tate of hn digestion* 

One fact is said to be rele\ant to another when the 
Pricvant one ls oonnec t e d " ith the otlier m <mj of 

f cran the u.ns referred to in the precisions of 

tin * \ct relating to the iele\ancy of facts 

COMMENT 

The word nhaunt means that any two facts to which it is apjlie 1 
ar so related to each other that according to the common cour e of event 
one utler taken b\ it«elf or in connection with other facts proves ot 
rindeiN probable, th j tst ]resent or future existence or nonexistence cf 
tl e other 

Rtlcxant strict lx speaking means admissible in exidente Elion 
ous admission of an\ exidpnee does not nuke it relexant 

The word relexant is used in the Act with two distinct meaning 
(«) as admissible (h) as connected 3 

Of all rules of evidence the most universal and the most obvious s 
tl is—that thp exidence adduced should be alike directed and confined to 
tile matters which are in dispule or which form the subject of inve ti 
Ration The theoretical propriety of this rule nexpr can be mattei of 
doubt whatever difficulties maj arise in its application The tribunal is 
created to determin matters which either are in dispute between cont i d 
ing parties or othpiwise require proof and anything which is neith i 
directij nor indirectly relevant o those matters ought at once to b put 
aside as bejond the jurisdiction of the tribunal and as tending to distract 

1 /fp J l la (1011) 30 Mad 455 * Per Bowen L J in Elgi gto 

TleCrovn \ Mutt to not Soma (1910) v FiUmaunce (188a) 29 Ch JJ 4a9 
P R No 17 of 1910 (Or) Saleh v 483 

Mutton mat Balftawar (1910) P R 3 Lala C)and v Sajed Slab (169 r 
No 3 of 1917 3 C \\ N cclsvi i 
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c, 


if? attention and to waste its time Evidence maj be rejected as irrelevant 
for ont or two reasons 1st That the connection between the principal 
and tudentmj facts is too remote and conjectural 2nd That it is 
(winded bj the state of the pleadings or what is analogous to the plead¬ 
ings , or is r ndertd superfluous bj th» admissions of tlu. part} against 
whom it is offered 1 

The expresbion “facts in issue means 
f»ct« in usat and include*— 

am fact from which, either by itself or in con¬ 
nection with other facts, the existence non existence, 
nature or extent of any right, liability or disability, 
rsserted or denied in any suit or proceeding, necessarily 
follows 

Explanation —Whenever, under the provisions ot 
the law y for the time being in foice relating to Ci\il 
Procedure any Court lecords an issue of fact, the fact to 
be asserted oi denied m the answer io such issue is a fact 
m issue 

Illustration « 


tint A intended to cause B « do ith 

that A ha 1 received grave and sudden pros oral ion from B 
lint \ at tin. time of doing the act which caused Bs deith was, 
bj reason of unsoundness of mind incapable of knowing its nature 
COMMENT 

facts in issue mein the matters which arc in dispute or which form 
tin subpet of decision in the suit In determining the relevancy of 
ividcnce to tin matters in dispute in a cause it is of the utmostimj>ortance 
to r» n« mb«r that the question is wh°tlurthc ev id dice oflertd is relevant 
to any of them , because cv idence not admissible in one point of view, or 
for one purpose, maj b* perfectly admissible in pome other point of view, 
or for pome other purpose 

The ‘fae*s in issue’ are facts out of which some 1 gal right, liability 
or disability involved in the enquire necessarily arises, and upon wlucli, 
accordingly a d'cmnn must be arrived at blatters winch an affirmed 
1)} one jvirtv to a suit and dem d by the otlu r nuy be chnominated, ficts 
in issu , wlit facts an m issu* m particuhr ci«es, is n quistion to bo 
ditirmmed In the substantive law or in some casts by that branch of 
th' law cf p-occdure which regulates the law of pi adings, civil or criminal 


1 Best, 12th 1 In , i 


S jI, 232, p 212 
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Criminal case*—Vs regards criminal cases, thf* charge constitutes and 
includes the facts in i e uc S v. Chapter XIX of the Criminal Proceduic 
Code 

Citll cases - Vs regards civ il cases facts in isMie are determined by 
the process of framing issues S e O XIV rr 1 7, Civil Procedure Code 

* Document ’ means anj matter expicssed or 
•Document described upon an> substance bj means of 
letters, figures or marks, or by more than 
one of those means, intended to be used, or which may 
be used, for the purpose of recording that matter 

Illustrations 


V writing is a document 

Words printed lithographed or photographed are documents 

V map or plan is a document 

An inscription on a metal plate or stone is a document 

A caricature is a document 

COMMENT 

Under the term documents are properly included all material sub 
St mets on which the thoughts of men are represented b) writing or any 
other species of conventional mark or symbol Thus the wooden scores 
on which bakers milkmen etc indicate b> notches the number of loaves 
of bread or quarts of milk supplied to their customers arc documents 
as much as the most elaborate deeds In some instances no doubt tho 
hn of demarcation b tween documentarj and real evidence seems faint 
a in the case of models or drawings which clearly belong to the latter 
hiad, but differ from that which we are now considering in this that they 
ar actuil not symbolical representations Documents bung inanimate 
things mccssarily conic to the cognizance of tribunals through human 
testimonj for which reason some old authors have denominated them 
dead proofs {probaho mortua) in contradistinction to witnesses who are 
ecu 1 to be living proofs {probatio ura)’ 

Evidence * E\ idcnce ’ means and includes— 

(1) all s atements which the Court permits or 
requires to be made before it by witnesses, in relation to 
matters of fact under inquiry 

such statements arc called oral evidence , 

(2) all documents produced for the inspection of 
the Court, 

such documents are called documentary evidence 

i Itest 12 th Edn ss 21o 216, pp 109,200 
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COMMENT. 

The word ‘evidence’ considered in relation to law includes all tlie 
legal means exclusrve of mere argument which tend to prove or di>prove 
any matter of fact, the truth of which is submitted to judicial investigation 
Tins term and the word proof are often used as synonyms but tin litter 
is applied by accurate logicians rather to the effect of evidence thin to 
evidence itself 1 ‘Evidence’ his been defined to be inj nutter of fact, 
the effect tendency or design of which is to product in the inmdaper 
suasion affirmative or disaffirmative of the cxistenrt of some other mitti r 
of/set 

A law of evidence properly constructed would bt nothing hss thin an 
application of practical experience acquired in Courts of 1 iw to the problem 
of enquiring into the truth as to controverted questions of fact- 1 

' Evidence is either direct or indirect according as the prmcqnl fact 
follows from the evidentiary—the factum probandum from the factum 
prebans —immediately or by inference In jurisprudence howiver 
direct evidence is commonly used in the secondary scnsi viz is limited 
1 ’ ' ' 1 directly 

forensic 
onclusiv i 

or presumptive conJusne where the connection b twven tin principal 
and evidentiary facts—the factum probandum and factum probans— 
a necessary consequence of the laws of Nature presumplne where it only 
rests on a greater or less degree of probabdity 3 

The Evidence Act contains no reference to a distinction between 
direct proof and indirect proof or proof by circutnstintnl evilcnci 

The definition of evidence’ covers (o) the ovidenci of witnesses and 
{b) documentary evidence It does not cover everything that a Court 
has before it There arc certain other media of proof e g the state 
nients of the parties and accused persons the demeanour of witnesses the 
result of local investigations facts of which the Court taK< s judicial notice 
and any real or personal projHrrty the inspection of which nnv he material 
in determining the questions at issue such as weapons tools or stohn 
propertv* The definition of <vidence is considered to l>e lncoinpli te 
ns it does not include the whole material on which the decision of tlie 
Judge may rest 

Confessions of a co-accuscd, whether evidence—Tin confessions of 
persons jointly tried for the same offence with the accused art not 
according to the Bombav High Court, technically evidenci* But the 
Calcutta High Court has held m a Full Bench cast that, though the 
evidentiary value of such confessions mnv lie hut little, tin v an «videnct * 


1 Taylor, 11th Ivin , t i p i 
1 ‘tneeeh of Mr Mcplen I um Cor 
<»«* I art \ p 27 

* l*st 12th Fln.i 2",p 16 

* lie* 1 8th Lin , p 17 


* Quetn F Hprtf* y Khnidm tin 
Poxdu (lS'XOlllVm fO 
e Emprt** \ JiloofiuA Ch rJirtt'lly 
(18*2) 4 cal |V1 r n 
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Statements undo b\ on accused pe rson arc not cMdencc withm tin. dc 
fimtion given in tins section’ 

Cudcncc taken in another ca«c—flu evidence given in cm ca e ujon 
tl c issues raced in tl it cist cinnot In taken into consideration in 11 otlici 
<ase m which other is«-u s in«t hut puti s maj ague that cm lencc taken 
in one s\ut shall he tinted is <\idenrc in another* 

CMdencc of a Judge—It in i ra«* a Jmlgt wishes to give evid net, 
and intends the Courts to nit on Ins statement of facts he should maki 
that statement in the same ininner as anj other witness mtl not merely 
introduce it in his judgnunt A Judge cannot without gi\mg evidence 
is a witness imj>ort into a cis< Ins own knowledge of [articular facts* 

V fact is said to be proved when, after consideiing 
‘p red the mn ^ crs before it 1 * 3 , the Comt either 
believes it to exist, 01 considers its existence 
so probable that a prudent man ought, under the cir 
cumstanecs of the pirticuhr case to act upon the 
supposition that it exists 

COMllLM 

The word proof acorns propcrlj to nit an an) thing winch senes 
either immediatelv or m<diatil\ to convince the mind of the truth or 
falsehood of a fact or prO] 0 «ition and tin proofs of matters of fact m 
general are our «en*cs the tc tinion) of witnesses documents and tie 
like 

The rules of evidence cannot hi dejarted from because there may hi 
a strong moral conviction of guilt for a Judge cannot set him elf abo\e 
the law which he has to administer or make it or mould it to suit the 
exigencies of a particular occasion 4 

The degree of certaint) which must be arrived at before a fact is =aid 
to be prosed is that described in tins section 6 

1 ‘Matters before it’ —The exj r ssion matters before it mclud s 
matters which do not fall within the definition of evidence in s 3 There 
fore in determining what is tvifence other thin evidence within the 
phraseology of the Act the definition of i wdcncc must be read with that 
of ‘prosed It would appear therefore that the Legislature lntentionallv 
Tefrained from using the word evidence m this definition but used instead 
the words matters bo fore it hor instance a fact mly be orally admitted 
in Lourt The admission would not come within the definition ol the 
word evidence as given in this Act but still it is a matter which the 


1 \j a Thi \yan v Queen bi prest 
<1897) P J L B 368 

* In re Luleck (1905) 7 Bom L It 
894 r c 

3 Hurpunhad v Sheo Djal, (187f) 3 

I A *53 


* Per Jenku s t J in. Ban tdra 
Kumar Qlote v Emperor (1909) 37 Cal 
467 /■ 

6 Al/dtl Karin v The Croat (18 8) 

P R J*o 32 of 1878 (Cr) 
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Court, li tore whom the admission was made, would lia\c to take into 
ton-uk ret ion in order to determine whether the particular fact was proved 
or not 1 So the result of a local investigation under the Civil Procedure 
Codt must b taken into consideration by the Court though not ‘evadenee' 
within the definition givin by the Act 

The result of a local enquire by a presiding judicial officer, although 
it does not come under els (1) and (2) of the definition of the word evidence , 
fills within the meaning of the wonl proved which comes immediately 
after 

Difference between evidence m civil and criminal proceedings.—-The 
rules of evidence are in general the same in civil and criminal proceedings, 
and bmd alike Crown and subject prosecutor and accused plaintiff and 
dknlant There are, however some exceptions eg doctrine of estop] el 
applies to civil proceedings onlv The provisions relating to confessions 
(ss 2130) character of persons appearing before Court (ss 53 54) and 
incompetence of parties as witnesses (s J20) are peculiar to criminal 
proceedings ‘ But there is a strong and marked difference as to tin 
effect of tvidence in civil and criminal proceedings In the former, a 
m ri prejionderance of probability due regard being had to the burden 
of proof is a sufficient basis of decision but in the latter especially when 
tin. offence charged amounts to treason or felonv a much hi e her degree 
of assurance is required The senous consequences of an erroneous con 
dunnation both to the accused and society the immeasurably greater 
ivils which flow from it than from an erroneous acquittal have induced 
tin laws of every wise and civilised nation to lav down the jmnciple though 
often lost sight of in practice that the persuasion of guilt ou 0 ht to amount 
to a moral certainty such a moral certamtv as convmcis the minds 
of the tribunal os reasonable men biyond all nasonable doubt Tin 
< xpression moral certaintj is here used in contradistinction to physical 
nrtaintj or certainty properly so called for the physical possibility of 
the innocence of any accused person can never b excluded 3 Then is 
onlv on standard of proof applicable alike to civil and criminal trials 
This is apparent from the definition of proved and disproved m this 
section* 

The ruks regulating the admissibility of ividincc are m general the 
same in civil as in criminal proceedings When dealing with the serious 
question of the guilt or innocence of persons charged with crime, the fol 
lowing gineral rules have been suggested for the guidance of tribunals — 

4 (l) The onus of proving everything essential to the cstablish- 
m nt of the charg a e atnst the accused, Ins on the prosecutor 

(2) The evidence must he such as to exclude, to a moral certainty, 
tvirv r a«onalle doul t of tin guilt of tin accused 

» IVr Jlitter Offc C J. in Joy * R,«t ICth Ecln * 97 p 82 

Cooo'ir v ItHHdSoo Loll (18S2) 9 Cof 4 /„ re Jtoh Lai {7*^,(1917)45 Cat 

3>1 3 A\ 100 

* n t 
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(3) In matters ot doubt it is sif r to acquit thin to condemn, 
Miict it is Utter tint several guiltx [upom should escape than that one 
innocent ji r«on shout I *ulT r 

(I) Thin mu t 1» tl ar ani un qimocal proof of the corpus 

delu.li 

(j) Tiu. hvpo‘h ii of dcluupi nc\ si mill be consistent with all 
tin ficts proved 1 

A fact is said to be disproxed when after considering 
. the inatteis before it, the Court eithci 

' L'i‘| MTra . . , . 

oeliexes that it does not c\ist, or con- 
iders its non existence so piobablc that a prudent man 
ought, under the circumstances of the particular case, to 
. et upon the supposition that it docs not exist 

•X t roved ^ fict ,s Sdl ^ uot to proved when ic 
irorc< is neither proxed nor disproxed 


Tin. definition of proved is tin (mliodiment of a pound rule of 
common sen* Itde«enlxs what digroeof c rtaintx m»»t be armed at 
before a fact lan b said to be proud Proof m< im an>tlung which senes 
■ liber mime liatch or mediate Iv to tonunn the mind of tit" truth or 
fd rliood of a fact or proposition There is no l»w in this country which 
ncogniz s difT rent degrees of proof in diffmnt cases 8 But a much 
strict* r degree of proof is r« quirtd in ] enal prow rdings than m civil ones 
ind the persuasion of guilt must amount to such a moral certamty 1 “ 
convinces the minds of the tribunal a-, riasonahl men beyond all reason 
abh doubt Urns m a civil cast a Judg« of fact must find for the partv 
in whos< favour there is a preponderance of pioof though the evidcnc 
is not cntirih fret from doubt In a criminal case no weight of prepon* 
ilerant evidence is nufficnnt short of that which excludes all reasonable 
doubt Unbiassed moral conviction is no sufficient foundation for t 
\erdict of guilt) unless it is based on substanti il facts leading to no other 
reasonable conclusion than that of guilt In cases dependent on circum 
stantial evidence the incriminating facts must be incompatible with the 
innocence of tin accused and incapable of < xplanation on any other reason 
die hypothesis than that of his guilt (lrcunstantial cvi lence not 
turoMbm/j, ouM!biau<A. <o-.vfn.orj. a-gunst an. aiwu-wl. tluvugb. favnuug 
giounl for grave suspicion against him cannot sustain a conviction To 
justifv th< inf rtnee of guilt from c rcumstances the inculpating facts 
must be shown to be incompatible with tin. innocence of thi accused and 
incapable of » xj lanation or any otlu i i isonabk li) poth s» than that of 


439 451 pp 


Pear j Mohan P 
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guilt 1 No man can be convicted of an offence where the thiorj of his 
guilt is no more libel) thar the theorv of Ins innocence" 

4 Whenever it is provided bj this Act tint the 
t resumo Court may presume a fact, it nnj either 
avpresume regard such fact as pro\cd, unless and until 
it is d’sproved, or inaj call for pioof of it 

Whenever it is directed b> tin* Act that the Court 
‘Shall pre shall presume a fact, it shall iegard such 
* ume fact as proved, unless and until it is dis 

piovcd 

When one fact is declared bv this Act to be con 
* Conclusive elusive proof of another the Court shall 
P roof on proof of the one fact regard the othei 

ns proved, and shall not aUow evidence to be gi\en foi 
the purpose of disproving it 

COMMENT 

The term presumption in its largest and most comprehensive 
signification may b defined to b-» an inference affirmativ 01 disaflirmativ 
of the truth or falsehood of a doubtful fact or j ropo3ition drawn by i 
process of probable reasoning from something \ ro\ ed or taken for granted 3 

A pr sumption means a rule of law that Courts and Judges shall diaw 
a particular inference from a particular fact or from a particular e\ idenct 
unless and until the truth of such inference is disprov cd 

Presumptions are di\ ided into— 

(1) Presumptions of fact This is akin to inaj presume of this 
section See ss 8G 88 and 90 

(2) Presumptions of law These arc — 

(а) Absolute—akin to conclusive proof of this section S < 
*s 41, 112 and 113 

(б) Disputable or rebuttable—akin to shall presume of this 
section bee ss 79-83 89,103 107 111 

A Court when it may presume a fact, hn3 a discretion to presum 
it as prosed or to call for confirmatorj evidence of it, ns the circumstance* 
require In such a case the presumption is not a hard and fast presum] tion 
incapable of rebuttal a presumption juris ct de jure* In cases in winch i 
Court shall presume a fict, the presumption is not conclusive but nbutt 
able 

Presumption of fact or natural presumptions are inferences which 
are natural!) and logicilh drawn from experience and oWrvation of tin 

1 Emperor r Kanyfil Mali (190 ) 41 * BcM 12tb * 209, j 2< ” 

Cal C01 * Enperor v bhrtn ms, (lpa,) 1 

1 Emperor v SAirJ-it Onlnr (1912) Horn L P 0G9 
13 Bom 1* R 315 
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course of nature, the constitution of human mind, the springs of human 
action, the usages and habits of society These presumptions arc generally 
r* but table Clause (1) of the section appears to point at presumptions 
< f facts 

Presumptions of law or, as they arc al o called, intendments ’ of law, 
and bv the civilians prasumptioncs sat positioncs juris, are inferences 
or positions established by law, common or statute and haie been shown 
to be indispensable to e\cry well regulated system of jurisprudence The} 
differ from presumptions of fact and mixed presumptions m two most 
important re«]iects l«t, that in the latter a discretion more or le«s 
«vtensne, as to drawing the inference is y<sted m the tribunal, while in 
tlo-e now under consideration the law peremptorily requires a certain 
inference to be madi wheneatr the facts apjKar which it assumes as tin 
ba«is of that mhrtnc* 2nd as presumptions of law arc, in realit} rulis 
of law, and part of the law Itsilf tin Court maj draw the inference when 
«\tr the requisite facts are biforc it 1 Presumptions of hw are based, 
like presumptions of fait on the uniformity of dtduction which experience 
pro'es to be justifiable they differ in bun,, usted by the law with the 
quality of a rul which directs that the} must be drawn the) are per 
missise like natural presumptions which ina} or may not dc drawn, 
ml presumptions of law again differ in their force according as they are 
r buttablc or irrebuttable \s to the fonm r the presumption shall 
land good onl} until it is disproeed The latter class or irrebuttable 
pr sumptions the law holds conclusiye’ St.c ss 79 to 90 and s 105 supra 
as to presumptions of fact and rebuttable pn sumptions of law 

Condusiye presumptions arc inferences which the law makes so per¬ 
emptorily that it will not alloys them to be overturned by any contrar} 
proof hoyreytr strong Fictions of law an closely allied to irrebuttable 
presumptions of law In other words yyhere the law for the advance 
in nt of justice, assumes as fact and will not allow to be disproved some 
thm„ yyhicli is false but not impossible On the yyhole modern courts of 
justice are (dove to recognise presumptions as irrebuttable and are 
disposed rath r to rpstnet than to extend their numbtr To preclude 
a party b} an arbitrary rule from adducing evidence yyhicli if received, 
w oul 1 compel a decision in his favour is an act \yhich can only be justified 
by thp clearest expediency and soundest lobcy and some presumptions 
of this class ought neyer to base found their way into it 3 

Clause 3 of the section points at irrebuttable presumptions of layv 
md the number of such presumptions is scry few (see ss 41,112,113s«pra 
ui 1 s 82 of the Indian Pena! Code) 

Mixed presumptions of law and fad are chiefly confined to the Engh h 
law of Real Property These are not of any importance m this country 

8 Itcst 12th Ec'n , es 306, 307 309, f 
pp 2‘3 274 275 / 


» Lest 12th Ldn s 304 p 27 > 
* hortun 97 
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OF THE RELEVANCY OF FACTS. 

5 Evidence may be given m any suit 01 proceeding 

Fvulence ma ^ lC eXls tCllCC or llOn-CMSteilCe of CV 6 IY 

in giTcnof facts fact in lSaiie and of 111011 other facts as ore 
m i *suc and rcie hereinafter declared to be icle\ant, and of 

ant facts. 

no others 

Explanation —This section shall not enable any 
person to give cwdence of a fact which he is disentitled 
to pro\e by any provision of the law for the time being 
in force relating to Cml Procedure 
/(lustrations 

(a) A 13 tried for tht niurdt r of B by b atm,; bim with a club with the 


A a causing B a death bj su< h beating 
A 8 intention to cause B s death 

(b) A suitor do"s not bring with him and ha\c in readiness for pro 
duct ion at the first laaring of the case, a bond on which he relies This 
acction docs not enable him to produce the bond or prove its contents nt a 
subsequent stage of tin p-ocr cdings otherwise than in accordance with the 
ton htions prescribed b) the Co 1c of Cml Procedure 
COMMFM 

S rtion 3 sa>s that one fiet is relevant to another when tin one is 
sonnteted with the other n any of the wija nfirred to in this chapter 
iuhvanry is thus full) evptam-d in as G 11 These sections cnunicrati 
H P *lfitalK the dill rent instances of the connection between cause and 
*fi<t which occur most frequently m judicial proceedmgs TheV arc 
design*dl) word d s«rj wiielv.anJ in such a waj as to overhp each o*her 
Thus a motive for a f ict m issue (s 8) is part of its cause (s 7), subsequent 
sonluct influenced bj it (s 8) is part of its cfhct (s 7} 1 acts tv.Ua ant 

un I< r a II woulf ui most tasi s b relevant under other sections H 

The object of this etion is to restrict the investigation made b) Courts 
vvithm the boun Is p*esens'd In neral convenience 

Of no fact can evihnet b‘ given unless it be either a fact in issue or 
one declared relevant undir the following sections Ihus cvultncc of all 
collateral facta, which arc miapvblc of affording anv reasonable prt 


Itij tins Introduction, "I 
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’ ‘ jiublic 
lew of 
>n ‘and 

of no others’ preclude a put) from proving anj facts not in issue or not 
declared relevant by an) of the remaining sections of this chapter To 
establish the relevancy of an) fact, it must be shown that it is a fact in 
issue or a fact «uch as hereinafter declared to be rclev ant Evidence is 
to be confined strictly to tin issue The object of this chaptens to point 
out in what cases collateral facts art relevant 

* 1 •“ 1 * 1 - ■* : —“ 4 4 P 3r t) filing a document cannot urge 

part) seeks to use it against him 1 

■ tbc Court of first instance to the n 

ception of a document in evidence it is not within the province of the 
appellate Court to rais< or recognise it in appeal" 

Explanation—This exjhnition prohibits a part) from claiming any 
relief upon facts or docunnnts not stated or referred to by him in bis 
pleadings Illustration (6) elucidates the meaning of the explanation 

6 Facts ulntli, though not in issue, are so con 
Keievanci ot netted with a fact in issue as to form pait 

* tit 1 of f sTmc °f sainc transaction, are rele\ant, 

traas action whether they occurred at the same time 

and place or at different times and places 

Ul uU rations 

(a) A is accuse 1 of the in rder of B by beating lnm Whatever was 
said or done by \. or B or the bv standers at the beating, cr },o short!) 
before or after it as to form part of the transaction n a relevant fact 

(b) V is accused of vv t„ing war against the Queen b> taking put m 
an armed insurrection in which projicrty is destrojed troops are attacked 
and gaols are broken < jki The occurrence of these facts is relevant, as 
forming part of th« g«n ral transaction though A mav not have been piescnt 
at all of them 

(c) V sues B for a libel contained in n letter forming part of a corrc 
spondtnee Letters betwiui the jiarties relating to the subject out of 
which the libel arow? and forming part of the correspondence in which it 


le 

ms 

successively Each deliver) is a relevant fact 
t OMMENT 

Tins section admits those facts the admissibiht) of which comes under 
the technical expression res gc$l<v (i e , the original proof of what has taken 


l Romany Secretary of Slate for 11 dia 
ot Council (1900) 24 Mad 427 

* Chtmnajt Goitnd Golbole v l)n lar 


Dhondev Codlole, (18SG) 11 Bom 320, / 
1 t cn UrAllV fihtjeaLalJha (1880) 6 t ' ( 


/ 
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j laci), but s«clt tacts must ‘ form part o£ tlie same transaction* It tacts, 
form part of the transaction which is the subject of enquirj, manifestl\ 
oil* nee of them ought not to be excluded The question is whether they 
do form part or arc too remote to be considered really part of the transaction 
bifon Ur Court A transaction is a group of facts so connected together 
is to In referred to b) a single legal name, as a crime, a contract, a wrong 
or am other subject of inquiry which maj be in issue Every fact which 
is pirt of the same transaction as the facts in issue is deemed to be relevant 
to the facts in issue although it may not be actually in issue, and although 
if it wire not part of the sime transaction it might be excluded as hearsay 1 11 
lllustrition (6) indicates that acts done at difiinnt places and times ma\ 
form part of the same transaction 

V transaction in Its ordinary sense is sonu business or dealing which 
is cirrus! on or transacted between two or more persons 5 

This anl the following sections deal with circumstantial e\idcncc 
S (tions 7 b and 0 explain ant illustrate this section 

GASLS 

Tads forming part of the same transaction —Statements of b> 
st ml n witnessing a transaction arc relevant »f the) arc made while tli 
t nns iction is in progress or bo idiortlv bifore or after it us to form part of 
tli sam transaction 8 \ person cannot be convicted of one felon) bv 
proving him guilts of another unconnictcd filon) )et where scviral 
f limits ur lonmtt d together aid form part of one transaction the on* 
is evi b nu to show the i haracter of the other* 'I he filling of trees lasting 
ov r i month with tin theft of which the accused was charged was hi Id to 
f mil out truns k turn* Where A was tried for tlu murder of B 1>\ shooting 
him tin flets tint fh p rson then in the room with 15, saw a man witli 
u u in his hand pass a wmdow owning into the room wher B was Bhot 
an 1th r upon i xrl mm d then s butcher (a numi be which A was known) 
win h 11 to h ri! vant B 

Tli nnh iM'l no* against an accu id charged with having voluntanl) 
iau«si gri vous hurt was a stannum made m the j>risince of the accused 
hi th p rvm injund to a thml pirvin immedutelv after the commission 
of th* off ii>* It was h"ll that the evidence was admissible under as 0 
m 1 b ill f!/) T 

Facts not so connected as to form part of the same transaction — 
Winn a p non was eharg 1 with forging a puticular document, ciulonci 
tint a numb r of ilocuin nts apparent 1} forgtd or held in readiness for 
th purjKisi. of f>rg rv, wen fount in th" accused’s possession, was held 


1 ( h nn M^ht > \ The Luprr r, (100G) 

11 ( \\ \ 2*0 

* t »}) i t ill v Jams till (IRSOlO 
I *1 1*1 r B 

* ( kittt Mahto *r The l nperur, (1001 1 
IH MX JM 

* Th' ki»j v Hi* (i«:;r,) oil tc 


iv, 

» The Qtetn v Shepherd, (180R) L. K 
1C C K lt9 

8 Fo tries, Stephen’* JJijjcst, 

^ l n te tumt Dh -6 m (18^4) Jo Cat 
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inadmissible 1 * The accused was charged with having received illegal 
gratifications from G & Co on three occasions in 1870 In 1870, 1877 
and 187b C A Co , were doing business as commissariat contractors and 
the accused was the manager of the commissariat office It was held that 
the evidence of similar but unconnected instances of receiving illegal 
gratifications from C A Co in 1877 and 1878 was not admissible agamst 
lum under ss 5 to 13* Evidence of witnesses who deposed that the dc 
ceased had made certain statements to them either nine months and even 
ten dav s prior to his murder w ere held inadmissible under this section or s 8 3 

7 Facts which arc the occasion, cause or effect, 
Facts which lmniednte or otlienuse, of rele\ ant facts, 
causcnr’cffcc'/of or f# 0 *' 5 111 1<5SUe or Trhitli constitute the 
tact*uiissu» state of things under which the) happen, 
or which afforded an opportunity foi their occurrence 
or rransaction aieieleaant 

Illustrations 

(a) The question is whether A robbed B 

The facts that shortl) before the robbery, B went to a fair with 
monev in his jtossession and that he showed it or mentioned the fact that 
he had it to third persons are relevant 

(b) The question is whether A murdered B 

Marks on the grounl produced b) a struggle at oi near the place 
where the murder was committed are relevant facts 

(c) The question is whether l poisoned B 

The state of B s health before the symptoms ascribed to poison and 
habits of B known to \ which afforded an opportunity for the adminis 
tration of poison are relevant facts 

CO 31 MI VT 

This section admits a \try large class of facts connected with facts 
in issue or r levant facta in addition to those admitted by the preceding 
section Evilencc relating to collateral facts is admissible when such 
facts will if f stabliahed cstabli h reasonable presumption as to the matter 
m dispute and when such evidence is reasonably conclusive But a fact 
m issue cannot be proved by showing that facts similar to it but not part 
of the same transaction have occurred at other times Thus when the 
question is whether a person has committed a crime the fact that lie had 
committed before a similar crime was irrelevant Declarations of a father 
or mother cannot be admitted to bastardise the issue born of the marriage* 


1 Man Chmtamnn Dtlshit v iloro 
LaUh nan (1886) 11 Bom 89 

* The l npress v M J \ yapoory 
MoodeUaf (1881) 6 Cal 65 r 

3 Avtar Singh v The Crown (1923) 4 
Lah 451 Janata Sahai v Crown (1914) 
P It No 34 of 1914 (Cr) Statement 
of a 1 erenn not examined as a witness 


alleging abduction by the accused a year 
before is not part of the res gestae of the 
subsequent abduction for which they 
were on trial A Ay ruddin Sot nr v 
Emperor (1925) 53 Cal 372 
* Bat Kamla t 2?a6u6Aa» (192o) 
Bom L. It 607 



1G 


THE LAW OF LMOLNCL 


[CHAP II 


jlict) but such facts must ‘ form part of tlie same transaction* If facts 
form pirt of the transaction which is the subject of enquiry, manifestly 
t ulincc of them ought not to be excluded The question is whether they 
<lo form i art or arc too remote to be considered really part of the tram-action 
bifon tin Court A transaction is a group of facts so connected tog thcr 
is to b rif rred to bj a single legnl name, as a crime, a contract, a wrong 
or am other subjtct of inquiry which ms) be in issue E\ery fact which 
h part of the same transaction as the facts in issue is deemed to be relevant 
to tb fids in issue although it maj not be actuall) in issue and although 
if it wire not \ art of the same transaction it might be excluded as hearsay 1 * * * S 
Ulustr itiou (l>) indicates that acts done at differi nt places and times ma\ 
form part < f the same transaction 

V transaction in its orainar) sense is some business or dealing which 
i« cirri d on ot transacted between two or more persons* 

This an l the following sections deil with circumstantial e\idence 
s rturns i ti and 9 explain anl illustrate this section 

CASES 

Tads forming part of the same transaction —Statements of hj 
stmhrs witnessing a transaction arc nlexant ,f they are made while tli 
trills ict ion is in j rognss or so short h before or after it as to form part of 
tii Him mnsaetion* A person cannot be comicted of one felony b\ 

I HiMiU hmi „uilts of another unconnected Mon) jet where hcvirul 
f Inn s ar conn ited to„ithcr aid form part of oni transaction the on 
u cm Unct* to «h >w tli iharactc- " f • 

o\ r i month with tli t* i ft of 
form on< trunsuti »n‘ When A 

him tli futs tint th p rson tlun in tin room with II saw a man with 
n gi u in Ins inn 1 piss a window owning into the room where B was shot, 
inlth r up li ivlum d ther 8 butcher (a name h) which A was 1 nowu) 
w n li 11 to b r I \ant fl 

Hi < nh i\ilen< against an accu id charged with baaing xuluntanl) 
i m<sf ,-ri \uih hurt was a station nt made m the presence of tin accused 
lx th p ri n injur si to a third p r»on immediate]) after the commission 
i f tli iH u It wis h 11 that the catdence was admissible under ss G 
mU ill U) 1 

Tads not so connected as to form part of the same transaction — 
Wli rap r*on was chirg d with foriyng, a particular document, cwlervcs 
tfnt it numb r if do-unnents appannth forged or held in readiness for 
th purprsi of f irg r), Wir founl in the accus da possession was held 


l < A 3fahl > \ 7V L nj rrur (1900) 

ll( \\ N 2t 0 2“<) 

* f j)i /iIN } attrh till (iBSft)b 
« -*t 171 V n 

* ( An » itnkUi v n< / nptror flOOt | 
III tt \2(1 

S Th' ki»j x n\ • nil AC 


ir. 

* The Quttn t Shf}h<rJ (18CS)L. 1 
It t It IK 
8 /Wit* Stej 1 en » Dipeit 
2 (y> tn Tt (1 8, 1) 10 Cut 
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madrawsille* The accused was charged with having received illegal 
gratifications from C L Co on three occasions in 1876 In 1876, 1877 
and 1878 C & Co , were doing business ns commissariat contractors and 
the accaed was the manager of the commissariat office It was held that 
the evidence of similar but unconnected instances of receiving illegal 
^ratifications from C i Co m 1877 and 1878 was not admissible against 
him under «« G to 13* Evidence of witnesses who deposed that the de 
ceased had made certain statements to them either nine months and even 
t en dm s j nor to his murder w ere held inadmissible under t his section or s 8 3 

7 Tacts which ait the occasion, cause or effect. 
Facts which immednte or otherwise, of rcle\ant facts, 
cMs* h or 0 eff«t 0 of or 1,1 lssue or “'hith constitute the 
factsmuaue state of things under which the} happen, 
or which afforded in opportunit} foi their occurrence 
or mnsattion aieieleiant 

Illustrations 

(а) The question is whether A robbed B 

The facts that shortly before the robbery, B went to a fan with 
monev in his jiossession and that he showed it or mentioned the fact that 
I chad it to third perrons ore relevant 

(б) The question is whether \ murdered B 

Marks on the ground produced bj a struggle at or near the place 
where the* murder was committed are relevant facts 
(c) The question is whether A poisoned B 

The state of B s health before the symptoms ascribed to poison and 
habits of B known to A which afforded an opportunit} for the adminis 
tration of poison are rele\ant facts 

COMMI V T 

This s etion admits a ver> large class of facts connected with facts 
in is ue or relevant facts in addition to those admitted by the preceding 
section I % idence rdatm„ to collateral facts is admissible w hen such 
facts will if established 11 ' ' 1 * 3 

in dispute and when su 
m i^ue cannot be prov< 

<i the same transaction ha\e occurred at other times Thus when the 
question is whether a person has committed a crune the fact that he had 
committed before a similar crune was irrelevant Declarations of a father 
or mother cannot be admitted to bastardise the issue born of the marriage 1 

l Hart Chntaman Dslshst v iloro T ’ T b 

/ a liftman (1886) II Boll! 89 ■ 

* The Impress v 31 J \yapooru 
VoodeUar (1881) 6 Cal 65"! 

3 Afitar Singh v Tht Crown (1923) 4 
I.ah 451 Jawala Sahas v Crown (19 14) % 

I [{ No 34 of 1914 (Cr) Statement 1* I 

«f a person not examined as a witness 
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Motwe, pnii 8 An} fact is rclcv ant which show's 01 

r9t * n constitutes a motrve or preparation for any 

qumt conduct l ict in i«suc or relevant fact. 

r Jhc conduct of an} part} 1 , or of any agent to any 
part}, to an} suit or proceeding, in reference to such suit 
oi proceeding, 01 in lcfeience to an} f.act in issue therein 
or relevant thereto and the conduit of any peroon an 
offence against whom is the subject of anv proceeding, 
is relevant, if such conduct influences or is influenced 
h) an} fact in issue or relevant fact and whether it was 
previous or subsequent thereto 

Explanation 1- T he w oid i ondui t in this section 
docs not include statements unless those statements 
actompanv and explain acts othci t) an statements 
but this explanation is not to aflect the lelevancy of 
htitenients under an} other section of this 4ct 

Explanation 2 3 — \\ hen the (ondn< * of any pciso » 
isrehvunt anv statement made to him oi in his presence 
ami he mug which affects such conduct isiJevant 

Illustrations 

(a) \ is tn d for tlu munK r of B 

The facts that \ niunlin.il (. that B hm« tint V had raunleml f*, 
anil that B kail tniil to extort mono} from V In threatening to maki lus 
hiowhdg public nn re]*\nnt 

(b) \ sues B u|on u bond f »r tin piwmnt of mono B deni s 
then nhin.* of t he bond 

The fict that at th< time whin tlu lx ml was nlhged to be mad 
B requir'd monev fora [ irticuhr j urj osp isnliinnt 

(c) \ i* tried for the nnmbr of B b\ [ onon 

The fact that, Ik fore the death if B V procured joi-m similar to tint 
w 1 ich was administered to B is r« h a ant 

(d) The question is win thir n certain docuinint is tl i will of A 

The fact* that not Ion" before tin date of the alleg'd will A madi 

ill rihte tin* 
can seif drafts 
t rehsant 

(e) \ is accused i f a mme 

Th facts that uthir befori or at the turn of, or aftir the allcgtd 
mme V prmided «\tdenci which would tsnt to g»i to tin ficts of th 
ar nn a|p<nrance faxonrall* to lumsilf or that lu dostrojid or con 
i al-diulence or prevented tin preseneeor procured thenbsf nee of persons 
wlomicht han Inn witne*sn or suborned p»r«onsto giu false, tudenr 
nsjHPtim, it are relevant 
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(/} The question is whether A robbed B 
The facts tbit, ifter B was robbed, C said m A s pn sene* —‘ the police 
arc coming to look for the min who robbed B and that immediately after- 


1) said to C m 

■ 0 : 'for he O'us B 

10 000 rupees, and that V \ ent awav without making ill) answer, arc 
relevant facts 

(h) Thi question is ul ether \ committed i crime 
The fact that V abaconkd aftir r coning a letter warning linn that 
inquin was being nude for the criminal tnd the contents of tlie letter, arc 
relev ant 

(t) \ i» ictused of i crime 

The facts that uftirtlu eomini sum of the nlhged crime he ib conded, 
or was in possession of prop m or the j rocceds of )iro]iert) acquired by 
the crime or attempt*d to cenc'-al tbiug-> which were or might have. been 
u cd in committing it ai r !e\int 

(j) Tb qustioni whether \ wis rvudkd 
The facts that shortK ifter the alleged rjpt she nude a complaint 
relating to the ermn *he urcum«tancn under which, and the terms in 
which the complaint was nude are relevant 

The fact that without maling a con plaint, she said that «}»*> had 
b en ravi lied is not reb-v-int as rondurt under this section though it may 
b’ reliant as a dvin,. decltntion under section dJ clause (1) or is cono 
boratm evidence undi r « clion 157 

(/) Tin question is whether Y was robbed 
The fact that ‘Oon iftt r the alleged robbi r\ he made i complaint 
r latmg to the off no* th <i cum tanees under which, and the terms m 
which tin conq laint was m-de an relee mt 

Th< fact that h« sn 1 b had been robbed without making any com 
I laint is not fele\ant a« conduct undi r this s etion though it maybe 
r lev ant as a d)in„ d Jaiatun un ler button 32 clause (1) or as corro 
boratn evid i un Iu section lo7 

C O M M F M 

Under this s eti n th motive which induces a party to do an act, or 
the preparation win h he nukes in its commission will be taken into 
account Evidence of ni )tiv< or pn pa ration becomes important when a 
case depends upon circumstintial evidence onlv 

The End* nee Yet intends to make onlv those statements admissible 
which, are the essential complement, ai acts done or re (owl to be. done, 
to that the act itself or the omission to act acquires a special significance 
ws a ground for inference with respect to the issues in the case under trial 1 

Motive—There can b" no action without a motive, which must exist 
for every voluntar) act Generally speaking the voluntary acts of sane 

/ 


1 Per West, J , m E »/re)» v Kama E\ o/a, (1873) 3 Pom 12, 17 
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j»er>ou.s base an impelling emotion or motnc Motile in the correct sensy 
is tin. emotion supj«iscd to hasc led to the act If there 13 motiscindoing 
an act, then the adequaej of that motne is not in all casts necessarj. 
Heinous olltnces lia\t bttn committed from eser) slight motne Ewdence 
of motne is matt rial in criminal cases Illustrations (n) and ( 6 ) rtftr 
to motiu The motnes of parties can onlj he ascertained by inference 
drawn from facts IMun A was tned for the murder of 13 , the fact tint, 
at the instigation of A B murdered C long before 13 s murder, and that 
A at nboutthattmu um d expressions of malice agiimt C were held to 
he rcles ant as furnishing motn 1, on the j>art of A w ho murdered B 1 

Prcparalion —I’npintion nnd previous attempts to commit an offtnee 
are instances of previous conduct of the part} influencing the fact m issue 
or n lei ant fict When tin question was whether A committed an 
offence the fact of lus lining procured the instruments, which were used 
ill its commission was Juki to be nits ant* Illustrations (c) and (</) refti 
to prep trot ion 

I, ' Conduct of an) part)’.—The conduct of urn party or his ng< nt m 
reference to n suit or proceeding will In scanned under tins section 

In tht cast of docununts tin Courts sir) often interpret them b) 

4 side nee of tin mod 111 uhuli proper!) dealt with b) them lias been hel l 
anlenjoscd Sudden 1 . C in 1 cist, said Till me what )ou Ime done 
un It r such a tit til nnd I will till >011 wlnt tint died means 3 

'Hit word pirn includes the plaintiff and defendant in a mil suit 
as will as the etc iiv <1 m a rrnrun d prosecution 

2 Txplanation I llu conduct of a parti intcristcd m an> pto 
(ceding at th linn win 11 tin furs occurred out of which the procicdm > 
ansts is i xtreiu li rliiuit \e cording to this explanation the nod 
conduct doc Mint unhid) stut. 111 1 Is uni s» those statuiuntK nccomj am 
and 4 X) inn nets otli r thin st item nts and it is on such a statement th it 
tin Mgnific»nei of tin art winch it nreompames tn mam cases, wholli 
depends Men Matumnt is distinguished from nets do not constitutt 
coiuluct This 4 \| 1 in ition joints to 11 ease in which a person whose 
conluet is in <1 isput 1 mixes up t«» 0 ttlitr actions and stattnients and in 
Mich tas t hose actions nnd state Hunts mi) lx ptoicd ns n whole hor 
mstanci n jn r*cn is Min running down n street in n wounded condilion 
ami calling cut tin mini of Ins acsaihnt, nnd the cireuinstances under 
which tin injnrt s win inficttd Ifm what the jk r-on pass and wlint 
lie do* s tins In talon tog th rand prosed as a whole* 

Jiulgmt nts utul d rn *-s »nntaimitg suniinanes of stat t nients of jwrtn c 
in mndtnKsill iisnih ne. of cmi«Iiit I** Statements tnadi b) a prnom r 
wh n in tin c iis| 4 nIi cf th I’olm an not adnussille in csnlence ns con 
duct oro‘Iurwi* 8 

1 /or Cfe a** (I tin)41 A I ..I J). r n 

* I‘al fr, *»t*| tun * l*ic «l 10 * f!ibramanjnn \ Parai atunran 

* itt-rury t.tnrr >1 \ ]>r», , „„ / (IftsT) II Mid Ilf re 

(1M9)?1I I~< P3T ( Qirtn } ntjrt” r. \wm IlfcSp) 14 

* Irr I’lllrnm l J III V '*» I-n “M> t u 

r At Ml .» IP-s.) 7 \ii as 
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This section «o fir as it admits a statement as included in the word 
‘conduct mu«t lx rnd in connection with ss 25 and 26, and cannot admit 
a statement a emit net winch wouH In shut out !>} those sections 1 Tin 
conduct made reits mt mid*r this m etion is conduct which is directh and 
liumednteh influence*! h\ 1 fact m issue or rein int fact, and it does not 
include actions result in,* from sonic mtermed) iti cause such as, questions 
or shcjtc stioas hi other i arsons Tims signs made hj the deceased shortly 
before her death when question cl as to the circumstances under which 
injuries had b <n inflirted on her could not he proved as conduct, in is 
much as tiken alon an! without n femng to questions leading to them 
there was nothing to conn ct them \ ith tin cause of death and so to make 
them rthaant* 

\cts of parti s ctnnot In allowed to affect tin. construction of written 
instrument if that construction be in itself ambiguous', otherwise, the 
conduct of th parti i*ur\ important m the construction of documents 
In criminal cases all th cirtunistane s of the case in ever} pirt of the 
conduct of the iccu cd mas he taken into consideration for the purpose of 
showing the presence of crimp In negatumg the operation of eiery natural 
a gene j 

Illustration (</) refers to prcaious conduct ill (e), to prcuous and 
fub« quent conduct of the accused 

3 Explanation 2 —Statements nude in the presence of a part} are 
admissible as the groundwork of his conduct Thus, if a man accused of 
a enme is silent, or flies or is guilt} of false or ei asn e answers, Lis conduct 
coupled with the statements is m the nature of an admission, and therefore 
evidence against himself It is a general rule that statements made in 


to earn incriminating force there must be circumstances which afford an 
opportunity to speak Silence is not evidence of an admission, unless 
there are circumstances winch render it more reasonably probable that a 
man would answer the charge made against him than that he would not 6 
Before the words of a third p-rson are let in it must be shown that the 
conduct which the\ allege to affect i* relevant 6 

TASKS 

The accused compm d tog* ther murdr red a jierson, and implicated 
tluur enemies in the offince The persons so implicated absconded, but 
the truth came to light and the accused were tried for murder At the 
trial cudence was led to “how that in two prcuous trials for mimlers 

> lit'tn Emprea* \ ( 1839 ) 14 * n *' ” * p " 

]lom 2f0, r b 

* Q«-tn Empress \ Abd ilhh (1895)7 
All 38o,y b ’ * 

3 In re Purmanawi t> Jeenandae, 

(1882) 7 Horn 100 
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enemies of the accused were falstlv involved in the offence when some of 
the accused had in reality committed the offence It was held that such. 
tvidence was not admissible inasmuch ns though the fact of enmity might 
be proved yet the real truth about the previous murders could not be said 
to constitute a motive or preparation for anv fact in issue in the present 
proceedings 1 
conduct of the 

projected flight „ 

admitted in evidence as conduct indicating a consciousness of impending 
danger and guilt 3 Tvidence of tlie possession by the accused of a large 
numb r of coins not in common circulation and his attempt to dispose of 
them were held to be admissible on Ins trial for hiving fraudulently de 
livered to another counterfeit coins knowing them to be counterfeit 3 
In i trial for the offence of cheatm the facts that the accused was finan¬ 
cially embarrassed and had attempted to chi. it on other occasions are 
relevant to prove motive under this section 4 

Illustrations (|) and (k)—Under these illustrations the terms of the 
complaint are admissible as original evidence* 

9 Facts necessarv to explain or introduce a fact 
Tacts neces m issue or relevant fact or which support 
oT t0 intn£c» or ie ^ ut afl inference suggested by a fact 
relevant facts in i^ue or relev ant fact, or which establish 
ed tlie identity of anv tiling or person whose identity is 
relevant, or fix the time or place at winch any fact in 
issue or relevant fact happened or which show the relation 
of parties by whom any such fact was transacted arc 
lelevant in so far as they are necessarv for that purpose 
Illustrations 

(а) The question 13 whether a given document is the will of V 
The state of A s \ roputy and of his family at the date of tlie alleged 

will mav be relevant facts 

(б) A sues B for a libel imj uting disgraceful conduct to A, B 
affirms that the matter alleged to be libellous is true 

The position and relations of the parties at the tune when the libel 
was publislie 1 may be relevant facts as introductory to the facts in issue 
Tie particulars of a dispute between A ml B about a n atter un 
connected with the alleged libel are irrelevant though the fact that there 
w as a disj ute may be relevant if it affected the relations between A and B 
(c) A is accused of a crime 


1 Fm) eror v Gangnra a Han P , d t 
(19‘>0)52Bom L. P 1*>74 
* Q ten E press \ kimi (1890) 13 
Mai <126 

9 Q ttiEn press v V r Maho el 


(1883)8 Bom 2'*3 

* A I Jo eph v KtngE ptror (1924) 
3 Ran II 

1 Q ee s Mach tall (1872) 10 B L 
r Ap P ° 
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The fact that, soon after the commission of the crime, A abscondel 
from hw house is relevant under section 8, as conduct subsequent to and 
a fleeted bj facts in issue 

The fact that at the time when he left home he had sudden and urgent 
1 us mess at the plvce to which he wtnt is relcv uit, as tending to explain 
the fact that he left home suddenh 

The details of the business on which he left are not rtkvant except 
in so far as thev are necessary to show that the business was sudden and 
urgent 

(<f) \. sues B for inducing C to break a contract of sen ice made 

I \ him with A C on leasing \ s service sav s to A— I am leaving jou 
l*ccaiLsc B has made me a better offer This statement is a relev int fact 
as explanatory of C s conduct, which is relevant as a fact in issue 

(e) A accused of theft is seen to gist the stolen propert) to B, 
who is seen to give it to A s wife B saj» as lie delivers it—“A sajs jon 
are to hide this B s statement is nhvant as explanatorj of a fact which 
l part of the transaction 

(/) k is tried for a not and is prosed to have marched at the head 
of a mob The cries of the mob are relevant as explanatory of the nature 
of the transaction 


COMMENT 

Section 7 dealt with the admissibihtv of facts which are the occasion 
cause or effect of facts in issue Section 8 simihrlv made admissible facts 
showing motive or preparation for anj facts in issue or relevant fact The 

I resent section makes admissible facts which art necessary to explain or 
introduce relevant facts such as place, name date identity of parties 
circumstances and relations of the parties Thus evidence of other offences 
< ommitted by the accused is almitted in order to establish his identity or 
to corroborate the testimony of a witness in a maternl particular Section 

II is like the present section 

Ehut rations (o) (6) (cl (d) (e) and (/) illustrate the meaning of the 
i xpression— Facts necessary to explain and introduce a fact in issue or 
relevant fact 

Elustrations (d) and (e) indicate that explanatory statements are ad 
nutted under this section irrespective of the fact whether the person against 
whom it is made heard it or was present when it was made Under this 
section it is not necessary that the person against whom the statement is 
made should be present when it is made The English law requires the 
presence of the j erson against whom the statement is made Thissection 
lias introduced a dangerous innovation 

Identity —The question of identit} under this section docs not arise 
tillthe offender committing the crime charged is ascertained by indepen 
dent evidence 1 


1 Emperor y Punch t Di w (lO>0) 47 Cal 671 F 
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CASES 

Judgment in a previous suit explaining the relation ship of parties — 
One of the questions in issue in a suit as to the pedigree of a certain family 
being whether one G was son of B or of one M belonging to a totaJIv 
different family from that of B an attested copy of a judgment in some 
proceedings long anterior to the suit was tendered m evidence m which 
judgment G was described as the eon of B It was held that the judgment 
was admissible m evidence under this section 1 

Relevant fact —The Chief Commissioner of Police Nyasaland cabled 
to tho Commissioner of Police in Bombay, informing him that four blank 
drafts bearing certain numbers had been Btolen from a bank and it was 
apprehended that signatures would be forged rnd negotiation attempted in 
Bombay It was held that the cablegrams were admissible in evidence 
under this section to explain the conduct of the officials of the Bank in 
which negotiation was attempted and of the Bombay Police 2 

10 Where there is reasonable ground to beltexe 
Things said or that two or more persons lnvc conspired 
»tor ln^rei DS n'ce together to commit an offence or an action 
to°commor^de* able wrong, any thing said, done or written 
a, B° by any one of such persons in reference to 

their common intention after the time when such in¬ 
tention was first entertained by any one of them is a 
relevant fact as against each of the persons behexed to 
be so conspiring, as well for the puipose of proving the 
existence of the conspnacy as foi the purpose of showing 
that any such person was a party to it 

Illustrations 

Reasonable ground exists for believing that A has joined in i con 
spiracy to wage war against the Queen 

The facts that B procured arms m Europe for the purpose of the con 

persons 
tmg the 
abul tin 

money which C had collected at Calcutta, and the contents of a Jett< r 
written by H giving an account of the conspiracy are each relevant botl 
to prove the existence of the conspiracy, and to prove A s complicity m it 
although he may ha\c been ignorant of all of them, and although the 
persons by whom they were done were strangers to him and although they 
may haxc taken place before he joined the conspiracy or after he left it 

i Radian Singl v A ant Dtchktl * Emperor \ Abdul Oct) i, (IS’j) 27 
(ISOo) 18 AH 98 Bom L R 1373 
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This section rifers to things sinl or don< 1» conspirators in reft u net 
to common tle*ign 

Conspiracy con*Ms in a combination or u,rium.nt between two or 
more persons to do an unlawful net or to do a hwful net by unlawful meins 

Where it is shown that tb« r« is rt is* mbit ground to btlu.it thit two 
or more persons ha\c conspired together to commit (1) an offence, or (2) 
an actionable wrong (tort) am thing said done or written by am one of 
such persona in reference to tlinr common intention may be proaed both 
forthe purpo-e of proimgthc existence of the conspiricj as al-o for showing 
that any such p r«on was a party to it This section is strictly conditional 
on there b*mg ground to bolitac that two or more hate coaspired 1 * 

This section applies to iris ind declarations of one of a body of con 
spirators in respect of the common d« sign of ill Esery thing said or doiu 
by any of the conspirators in furtherance of the common object is caidcncc 
against each and all of the partus concerned, whether the} were present 
or absent Thus the cries of the mob with whose proceedings Lord 
Gordon was connected though made in lus absence were held to beadmis 
siblc against him as explanatora of the objects which be in common with 
the multitude had in Mew* The section is intended to make eaidenct 
communications between (lifts nnt conspirator** while the conspiracy !•* 
going on with nfercnci to tin timing out of the conspiracy 3 

In ord r to decide wlieth r iu\ ict don* or statement made or thing 
written be an alleged conspirator is admissible in evidence against am 
person the t< st is to sec first, whether tin re is reasonable ground to bchea e 
that a conspiracy existed between him and such person, and, secondly, 
whether such a 
tcntion 1 The 
or actionabh 1 

spiracy within the terms of tins notion contemplates something more than 
the joint aetion of two or mon persons to commit an offence If that 
were not so th section would be applicable to any oflence committed by 
two or more persons jointly with dehbeiation and this would import into 
a trial a mass of hearsay csidcnce which the accused persons would find 
it impossible to meet 8 The agreement to conspire may be inferred from 
circumstances which raise a presumption of a concerted plan to carryout 
an unlawful design® A cons] iracy ne< <1 not be established by proof 


1 Bartndru hutiar Olote \ hnytror 
(1009) 37 Cal 407 

* I or l Of or j* f.ortoi (1781) 21 St 
Tr 486 533 

3 Emprror V Abt iBhnfanChu-l.fr 

butty (1910) 38 ( si lf« 178 


* B tlmokan l v Ctou-n, (1913) 1', ]* 
No 17 of 1915 (Cr) 

* Aoge tdrabala Drift v } mtrcn 
(1900) 4 C \ 528,6)0 

8 B irmdra hi t itr Of me v ft , 
(1909) J 7 Cal 467 
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which actually brings the parties together, hut may be shown, like any 
other fact by circumstantial evidence 

Under s 34 of the Indian Penal Code, when a criminal act is done 
by scleral person-, in furtherance of the common intention of all, each of 
such persons is liable for that act in the same manner as if it were done 
bv him alone The present section makes admissible m evidence things 
said or done by a conspirator in reference to the common design It 

o 

I 

Code It is based upon the principle that, when several persons conspire 
to commit a crime or a tort each makes the rest his agents to carry the- 
plan into execution 

Confession.—A confession by a conspirator made to a Magistrate- 
after arrest disclosing the existence of a conspiracy, its objects and the 
names of its members, is not admissible under this section against the co 
conspirators jointly tried with him, but only under s 30 l The statement 
of an accused, made after arrest, an 1 not amounting to a confession, is not 
admissible in evidence against a co accused under this section 2 

English law.—This section is wider than the English law which 
requires the acts or declarations to have been done or said in the execution 
or furtherance of the common purpose Undei the English law, therefore, 
if the acts and declarations of other conspirators were not m furtherance 


the termination of the conspiracv are also relevant 

Agreement but not direct meeting is necessary.—Though to establish 


a presumption of a common concerted plan to carry out the unlawful 
design So agvin it is not necessary that all should have joined in the 
’ ' ' r * *’ ' ’ equally guilty. 


conspirators 1 


I doings of con 
e against fellow 


CASES 

On a trial for forgery, a letter written by a person, who bad no band 
in the forgery, to his brother, a stranger to the transaction, w as produced 


Kumar Qhose v Emperor, (1909) 37 Cal 
467, 607 

4 Saya Kye v Queen Empresi, (1892- 
96) 1 U B R 148 


Per Jenkins, C J, in Barxnira 
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'll t writer of the letter was not examined, hut the letter was allowed to 
go in under this section It was held that the letter was not admissible 
in th alienee of e\idence that its writer was a conspirator in thefabrica 
lion of tin wall 1 

.th r*M VU r V 11 Tacts not otherwise rele\ant aie 

levant become re1e\ ailt— 
rekvant 

(1) if the\ are inconsistent with in} fact in issue oi 
»elo \nt fact 

(2) if b^ therasehes or in connection with other 
facts the) make the existence or non existence of an) 
fact m issue or rele\ant fact highh probable or iropro 
liable 1 


Illustration* 

(0 Th question is whether V committed i crime at Calcutta on a. 
t rtain dav 

Th fact that on that dav V was at Lahore is relevant 
Th fact that near the time when the ermie was committed A w s 
at i di tance from the plac where it was committed which would render 
i r hi"lil\ unircballe thou e h not impossible that he committed it 1 % 
re! v uit 

(b) The question is wLetbcrA committcil a crime 
Th circumstances are such that the crime must liaae been committed 
.lther In B C or D Ever) fact which shows that the crime coull 
ban been committed by no one else and that it was not committed b\ 

< lther B C or D is relevant 

C 0 M M F X T „ 

Lnd r this section any fact wluch either disproves or tends to prove 

< r diaprov. am c'aim or charge m a case 13 made relevant The effect of 
this an 1 thp i revious section is to make ever) relevant fact admissible as 
.videiic Thus where the question is whether A lent mone) to \ evidence 

< f the property of \ about the tune of the alleged loan is admissible as 
tending to disprove it Similarly where the question is whether X is the 
fluid of \ evidence of the resemblance or want of resemblance of X to 
\ is adnrisible In Reg v Parbfudas" Mest J said — Section 11 of 
the Evidence Act is no doubt expressed m terms so extensive that an) 
fact winch can by a chain of ratiocination be brought into connection 
with another so as to have a bearing upon a point in issue, mav possibl) 
be hell to be relevant within its meaning But the connections of human 
affairs are so infinitely various and so far reaching that thus to take the 
section in its widest admissible sense would be to complicate every tnal 
with a mass of collateral inquiries limited only by the patience ard the 

1 E ieror\ htihav Aarajan (1913) * (1874) 11 £ H C 90 91 E nperor v 

2a Bom L R 218 Pinch t Das (1920) 4“ Cal 071 / 
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means of the parties One of the objects of a law of evidence is to restrict 
the investigations made by Courts within the bounds prescribed In general 
convenience and this object would be completely frustrated b} the ad 
mission on all occasions of ev ery circumstance on either side having some 
remote and conjectural probative force the precise amount of which might 
itself he ascertamable only hj a long trial and a determination of fresh 
collateral issues grow in„ up in endle°s succession as the enquiry guccetded 
That such an cxtcnsiv e meaning w is not m the mind of the Legislature 
«eems to he shown by several indications in the Act itself The illustrations 
to s 11 do not go bo )ond familiar ca«es in the English law of evidence ’ 
I he admissibility under this section in each case must depend on how near 
is the connection of the facts ‘-ought to be proved w itli facts m issue, to what 
degree do they rtnlcr f vets in issui probable or improbable when taken 
with other facts m the case and to what and to what extent would the 
admission of the c idence be inconsistent with principles enunciated else 
where in the Vet 1 * When the accused was charged with having enttred 
into a conspiracv to bring false videncc against a certain jerson hi« 
previous acts of having instituted unfounded prosecutions against that 
person art admis iblc in evidenct* 

In order that a collateial fait miy be adn»«sil le as relevant under 
this section there are two requirements 

(1) that the collateral fact must itself bt est ibhshcd bj reason 
ably conclusive evidence and 

(2) that it must when established afford a reasonable presumption 
or inference as to the matter in disjiute 3 * * 

Thus where the question in issue was whether possession was dul} 
given of certain immoveable properties under a deed of gift, so as to make 
it complete and valid under the Mahomedan law it was held that if 
the deed of gift must be held to have operated effectually as to moveable 

*bn (nr.* /vf *\, c ♦ ol 1 1 .r V. »« o o«?l ( n* ( ifill „ 


previous suit to which one of the parties m the subsequent suit was not a 
part} maj be admissible in evidence for certain purposes and with certain 
objects in the subsequent suit 6 Except where they are judgments in 
>em or where they relate to public matters, judgments not inter paites 
have been always held to be not res judicata but they cannot be wholly 
excluded for other purposes m so far as they explain the nature of possession, 
or throw light on the motives or conduct of parties or identify property B 


1 Him Ojaw v King E iper or, (1927) 
CRan 6 14 

9 Ibid 

3 Khaier S lla i v Rulha Sulla 
<1904) 6 Bom L R 983 

* AAaeer S linn v R tleha Sultan 

< 1904) C Bom L R 983 985 

* Tepu K/anv Rajani Vahun Das 
<1898) 2o Cal 522 fb bolding that 


Gujju Lall v Fatteh LaU (1880) 6 Cal 
171 fb is materially quahfie 1 by the 
decisions of tie Privy Council in Ra » 
Ranjan Chuckerbuttu v Ram \aram 
Singh (1894) 22 I A CO ond Bilto 
Kuntcarv Ktsho Ptrshad (1897)24 1 \ 
10 

6 Per Ranade J, in Lalslnai \ 
Amnt (1900) 24 Bom 591 599 
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As a gmiral rule, this SLCtion is controlled In 8 32 where the evidence 
consists of statements of persons who are dead or who cannot be found , 
but this rule is subject to certain cxccjtions The test, whether the 
s-tatenient of a person who u> dtad or who cannot be found is relevant 
and admissible under section (presuming that it is in other respects 
within the intention of the section) although it would not be ndmissibh 
under s 32 is this It is admissible under s 11 when it is altogether 
immaterial whether what the dead man said wis true or false, but 
hmhlv material that lie did it In these circumstances no amount 
of crcKs-oxamination could altirtlu fact if it be a fact, that he didsa\th< 
thing and if nothing more is need >d to brtn„ the thingsaid m unders 11 
th n the ca«c is outside* 32' 

I ‘Highl) probable or improbable*—These words point out tint 
tin connection Ixtvum tin facts m is*ui and tin collateral facts sought 
tu lie proved must bt »o m-ditti as to r mler the co existence of the two 
hlglih probablt* 

On the question wh th r urtain lei es wen perpetual it was held 
that th fait that thi Hit* ntitn in luated bj the acts and conduct of thi 
1 art ns 
mid r h 
that th 

that th t , 

d (2) 3 

t \S LS 

Ihi plamtifl brought a suit against several defendants to pi emit 
i ncroailmients b> the defendants in a lane which was the common property 
of himself and the d fmdaiits It was hi Id that the admission of one of 
thi defendants in a j rivious suit to which the other defendants were not 
] arties as to the common cl uractcr of the ] ortion of the lane between Ins 
1 oum and the plantif! s and also a similar statiment in a deed put m by 
motlii r of the defendants to pro\c his title to his own house, were admissibh 
m nidi nee to establish the common character of the entire lane as alleged 
by thi jlaintiS* Win re the plaintiffs and some of the defendants wen 
i o owners of cert am jroperties the question at i«suc bemg whether then 
was a jartition bctwicu them and whether under that partition thi 
defendants came to lx in jossessiou of a sjccific property lit lieu of their 
shares in all the properties a petition and a written statement filed by thi 
hfmdaiits in certain previous suits admitting the partition and thi ex 
ilusive acquisition of the specific yropertv were put in hut objected ijn 
as inadmissible in evidence it was held that thi documents were admissible 
again t those defendants under slid (2) and s 21, cl (3) 5 

1 P D Setkna v Mira Mahon 'J * A rokinayakv Aarahan (1801)IC 

Bom 125 

" * i Cjtnnestav MobaralannesaatlS^~% 

25 Cal 210, A ana bin Krxshnan \ 
Shankcr tin Naqappa, (1001) 3 Bom L 
P 4r r > 
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In a case where the previous suit was to reco%er a two thirds share of 
the property in question and the subsequent suit w as by a different plaintiff 
to recover the remaining one third share of the same property, it was held 
in the subsequent suit that the judgment m the previous suit was not 
admissible in evidence the subject matter in the two suits not being 
1 lentical 1 

Where the question is whether a person is a habitual cheat, the lact 
that he belonged to an organization formed for the purpose of habitually 
cheating in concert is relevant and it is open to the prosecution to pnm. 
jgainst each person that the members of the gang do cheat 2 

Fads inconsistent with a fact in issue—The statement of a witness 
for the defence that a witness for the prosecution was at a particular place 
at a particular time and consequently could not then ha\e been at another 
place where the latter states be was and saw the accused persons is jroperiy 
admissible m evidence even though the witness for the prosecution may 
not himself have been cross examined on the point 3 

A letter written by an accused when self-dissemng is prima facie 
c\idence against him if it nlates distinctly to a relevant point It is 
not necessary that it si onld be signed it is enough if it is traced to tho 
% riter and it is admissible though it may ha\e been intercepted or sur 
r pntioualy dr tamed and oj ened 1 

uma e“ ,U facts ^ I n surts 111 which damages are 
tending to en claimed, any fact which will enable the 
aiieCouttode (’curt to determine the amount of damages 
are relevant which ought to be awaided, is relevant 

COMMENT 

Damages ^rc the pecuniary satisfaction which the plaintiff may obtam 
by success in an action They arc limited to the loss which the plaintiff 
lias actually sustamed 

Thu section enables tl e Court to admit any facts which will blip it 
to determine the amount of damages which ought to be awarded to a parts 
When damages are claimed in a suit, the amount of the damages is a fact 
in issue 

T 1 1 * i 1 7 —* 11 7 tending 

i though 

\ i i 1 1 i promise 

<f marriage plaintiff may give evidence of the defendants fortune, for 
it obviously tends to prove the loss sustained by the plaintiff but not m 
m action for adultery nor for malicious prosecution But the evidence 
of the amount of damage which is the necessary and obvious result of the 
defendant s breach of contract or of his tort, may be proved, though only 
illeged generally in the plaint* 

1 Tep i Khan v Itajan* Mohan Das 8 Reg v Sahharam Mnhtndjt (1874) 

(1 SOS) ‘’o Cal 522 F b 11 B II C 166 

* Kal i Mtrza v Emperor (1909) 7 * Booth v Emperor, (1913) 41 Cal 545 

Ca> 91 S Noiton 124 
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Section 73 of the Indian Contract Act hjs down the rule governing 
damages m actions of contract 

Section 53 of the Indian Evidence Act 1 1 }s down the conditions undci 
which evidence of character may be given in civil cases with a Mew to 
damage* 

Tact* relevant 13 Where the question is as to the 
custom”r* 1 i°n existence of an) right 1 or custom 2 , the 
«jue«t»on following facts are relevant — 

(а) am transaction 3 b) which the right or custom 
in question wax created, claimed modified, recognized 
asserted or denied, or which was inconsistent with its 
existence 

(б) particular instances in whuh the right or custom 
was claimed lecogmzed or exercised or in which it. 
exercise was disputed asserted oi departed fioin 

1 Hunt rat ions 

The question u whether \ has a right to a fisher) V died conferring 
th fisher) on Vs ancestor, a niortga„c of tin fisher) b) A s father a 
s ibsequent grant of thp fishi r\ by As father irreconcilable with th 
mortgage particular lmtanr sin which Vs father exercised the right or 
in w hich the exercise of the n 0 ht w a* stopp <1 bj V s neighbours arc rele\ ant 
ficts 

COMMENT 

The cases this section is intended to n eet are those m which the right 
or custom m question is regarded astajabloof surviving repeated instances 
« f its assertion and Jemal wl re transictions maj be supposed to have 
„one on modifying asserting «lenjin e creating recognizing it or bcm., 
inconsistent with its exist nee leaving it after all that has been given m 
evidence fair matter for juduial consideration as to whether the Court 
1 ould or should not deer t it 1 

I ‘Right’ —The rights contamplated by tLis s-etion are plainK 
<oaceived as admitting of ] roof by cumulative instances and transaction 
and not bj a single an 1 d cisiv and final waj namely the terms of a docu 
in»nt The whole context indicates that the section is dealing with con 
tmuing rights which maj be interrupted without being nece«sarijv 
destroyed The term right comprehends cverv right known to the law 3 
Yt wYaies nxA tttiiy nicurpunnV ngjiiVs Vat a aagVi t& trwnenftnp’■ Tins 

1 J lahimad v Haia (1900) 31 Bom ” 

113 9 liom L It 0> 

* Per Beaman J in 31 aha o a I v * 

Itjim (1906)31 Bom 143 lot 91 om • 

I R 6r 75 

3 Th' ColUclor of Gorakhpir v 
I'M than St jh (18S9) 12 All I n 
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is the Mew of the Bombay, Madras and Allahabad High Courts The 
Calcutta High Court has however, held that the term ‘right’ includes only 
incorporeal rights 1 But the decisions of the Calcutta High Court are 
not unanimous on the point* 

The section is not confined to public rights but covers pm ate rights 
also, e g see the illustration to the section 

2 ‘Custom’—Custom is a rub which in a particular family or ui a 
particular district has from long usage obtained the force of law, A 
custom to be recognized by a Court should be— 

(1) ancient, (u) compulsory aud not op- 

(2) continuous aiul uniform tional 

(3) rcasonabl (b) peaceable, and 

(4) certain (7) not immoral 

The customs which will be recognized under the Act will be— 

(1) general eg customs common to a class of people living m 
the same district or belonging to the same caste or community , 

(2) public, i e am custom which is a matter of public interest 

(3) private c g family customs mil usages The burden of proving 
i custom lies on the party sitting it up 

In ouler to proyc a custom— 

(1) The evidence should b such as to prove the uniformity an I 
continuity of the usage and the conyiction of those follouing it that they 
iccre a tin// in accordance with laic and this conviction must be inferred 
from the evidence 

(2) EviUnce of uts of the kind acquiescence in those acts thur 
publicity decisions of Courts or iyen of panchayats upholding such 
acts the statements of expi rienced and competent persons of their belli f 
that such acts were legal md valid will all be admissib’c but it is obvious 
that, although admissible eyidenci of this latter hind yv ill be of little wught 
if umup] orted by actual i xamplcs of the usage asserted 3 

A trade usage or custom may lx j royed in the same way as a family 
custom ixeepfc tl at it is unnecessary to show that such a custom is cithei 
ancient or continuous \ trade usage may be still in course of growth 
It may require eyidence for its support m cub case but in the result it is 
enough if it appear to be so well known and acquiesced m that it mav b 
reasonably presumed to hay < be<n in ingredient tacitlv unported by tli 
pirties into their contract 4 

3 ‘Transaction’ — \ tiansaction m the ordinary sense of the yvord 
is some business or dealing yvhich is earned on or transacted between tyy» 
or more persons 


1 Gijj i Tallv Fatteh Lull (1880) b 
Cal 171 f b 

5 See 7 tpu Khan v J?y« i J I ohm 
JIM (IBIS)23 Cal 622 and tie jodg 
i lent f Mittcr J in Gi jj lall i 


Fa He} Lai! s«p 

8 Gopalanyan v Rail ujxjiioy 

(1873) 7 M K C 260 234 
* Jujjo whan Ghose y Matxclchutd. 
(1850) “M I A 203 282 
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The word ‘transaction’ in clause (o) and the words ‘particular instances’ 
m clause (6) hare given birth to an array of conflict mg rulings as to 
whether judgments not niter partes (between the same parties) are ad 
xwssible as ‘transactions or 'particular instances’ 

4. Full Bench of the Calcutta High Court decided in Gujjtt Lall v 
Fatteh Lall 1 * 3 that a former judgment, which is not a judgment in rein 
under s 41, nor one relating to matters of public nature under s 42, is not 
admissible m evidence in a subsequent suit either as res judicata or is 
proof of the particular jioint which it decides, unless between the same 
parties or those claiming under them In this case the ultimate detenm 
nation of the right to possession of certain property depended on the 
admission in evidence of a judgment in a previous suit to which the plaintiff 
was no parts, but where the pres nt defendant was a plaintiff The first 
Court allowed the plaintiff to put in evidence against the defendant the 
judgment in question It was held that the former judgment was not 
admissible as it was not a transaction and the right claimed was not a 
right’ within the meaning of this i*cction 

In a second Full B< nch case the view expressed in the abo\c case was 
confirmed* But in a third Full Bench case* the Court observed that the 
principle laid down m the two above cases was materially qualified by the 
Privy Council* and it held that under certain circumstances, in certain cases, 
the judgment in a previous suit to which one of the parties m a subsequent 
suit was not a parts may lie admissible in evidence for certain purposes 
and with certain objects in t he subsequent suit In this case the previous 
suit was to recover a two thirds share of the projurty in question and the 
subsequent suit was b) u different plaintiff to recover the remaining one 
third share of the same propi rty the Full Bench held that in the subsequent 
’ limssible in evidence the 

, Gujju Lalls case But 

m a suit brought bj the trustees of a temple to recover from the owners 
of certain lands in certain villages morny claimed under an alleged right 
as due to the temple it held that judgments in other suits against other 
persons in ' 1 1 

of the trus 
in which tl 

plaintiffs title to certain land hi put in evidence (1) a conveyance m 
favour of his father (2) a sale certificate issued to lua father s vendor, (3) 
an order made in certain exicution proceedings in which was recited a 
pefrCron by- hss father asserting Ars tifi’e (4j a jua’gmeirt oArtuncu' by A is 
father in which his title was recognized Neither the defendants nor their 

1 (1880) C Cal 171,*- b 533 Ditto Kuntear v Kesho Perahad 

* Surender A atk rat Choiedhry v (1897)24 1 A 10,19 All 277 

Brojo \aih PalChotcdAry (1886)13 Cal 4 Suhriimanyan v Paramastearon, 
152 ,t b (1887) 11 Mad 116, Ranuuamt v 

3 Tepu Khan v Rajam Jtohun Dai, Appoint, (1837) 12 Mad 9 
(1898) 25 Cal 522 f h * RamOsami v Appavu, (1687) 12 

* Ram, Ranjan Chuckerb itty v Ram Mad 9 
\oratnSmgh (1804)221 A GO 2* Cal 
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predecessors were parties to any of these instruments or proceedings It 
was held that all these documents r\ ere relevant 1 In a later case it was 
observed —“We may point out that in Gujju Lall v Falteh Lall, the sole 
object for which it was sought to prove the former judgment was to show 
that in another suit against another defendant the plaintiff had obtained 
an adjudication in his favour on the same right claimed, and it was held 
that the opinion expressed in the former judgment was not a relevant 
fact within the meaning of the Evidence Act In the case before us, it 
is not the adjudication which it is sought to prove,—for the point was 
never adjudicated upon—but the judgment is tendered in evidence as 
proof that in a particular instance the plaintiff s predecessor acted in the 
capacity of Kamavan of a Uarumatkatayom tarwad wholly irrespective 
of the particular decision arrived at m the suit This, we think, is a rt 
levant fact, and the entry is therefore admissible under s 35 of thi. 
Evidence Act” J 

The Allahabad High Court has, in a Full Bench case 3 , questioned the 
correctness of the interpretation placed upon the words 4 right ’ and “trans 
action” in Gujjtt Lall v FaUeh Lall, in so far as the exclusion of such 


falsely put forward a child of unknown parentage as her husband’s son 
K was the only defendant and she maintained that the child m question 
•a as her son by her deceased husband The suit was dismissed on the 
merits by the Court of first instance and by the High Court on appeal 
After K’s death P brought a suit again. T ' 
of the Court of Wards had accepted as 
Collector as such Manager, for posses® 
same grounds as those put forward in 

the judgments in the former suit did not operate as res judicata and were 
admissible m evidence Edge, C J , and Tyrrell, J , said * The judgments 
were not admissible under s 8 or s 9 of the Evidence Act, nor was either 
of them a ‘transaction’ or a ‘fact’ within the meaning of s 13 But tin* 
record, and not the judgments alone, in the former suit was admissible 
under s 13 (6) independently of s 43 as evidence of a particular instance 
in which the alleged right of the plaintiff to the property now in suit was 

* **■ * ’ ’ word “right” in both clauses (a) 

. wnership, and not being confined, 

Falteh Lall, to incorporeal rights 
But the reasons given m the judgments in the former suit for the decree 
could not be considered in the present suit ” Straight, J , said 4 Under 
s 43 of the Evidence Act the qnestion was whether the existence of the 
former judgments was a fact in i*sue or relevant under some other pro- 

1 VenLatasami v Venhalreddi, (1891) 8 The Collector of Ooralhpvr v 

15 Mad 12 PalakdhanSivgh, (1889) 12 All 1, n, 

* Byathamma v Aeulla, <1831) 15 15 All 261, PC 

Mad 19,23 
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visions of the let Hero the question was not as to the existence of tin 
dormer judgments and decrees as a fact in issue or relevant fact, but 
though s 13 declared judgments, orders and decrees other than tho«c 
mentioned in ss 40 41 and 42 irrelevant qua judgments orders and 
decrees, it did not make them absolutely inadmissible when they were the 
best evidence of something that might be proved aliunde The former 
judgments and decrees were not themselves a transaction’ or instances 
within the meaning of s 13 hut the suit in which they were made was a 
transaction or an instance m which the defendant’s right ns the living son 
< f K s husband to obtain proprietary jiossession of his father s estate was 
■obtained and recognized and to establish that such a transaction or 
instance took place thev were the best evidence It having been al 
Jeged that the defendant w is in reality one It the defence attempted to 
use as evidence a judgment in a criminal cast in which the defendant was 
prosecuted as R for causing pimple hurt and in which the Court had 
found that R had died some time before the date of the alleged offence, 
■and expressed an opinion that the j result plaintiff (who was not thf 


-i i uomii a .iuu n i. bnouiu ueuit in idiom ol auuussim ny laiuu inau of 
non admissibility that the judgment was a fact which wmt to establish 
the identity of the defendant with the person he alleged himself to be, or, 
- t any rate, to si ow that hi was not the person the plaintiff said he was, 
and that it was therefore admissible under s 9 Mahmood J .held that 
the judgment was admissible under s 8 and if not under other aections 
The Bombay High Court has approved of the cast of Gtijju Lall v 
Falteh Lall in Ilanchhoddas hnsl nodus v Dapu Narhar 1 

In Ilanchhoddas case the plaintiff sued to recover irrcars of rent 
for a certain shop alleging the annual rent to be Rs 250 1 k< defendant 

contended that it was only Us CO The defendant and the plaintiffs 
brother were partners m business and the plaintiff relied upon the evid 
4 nee of his brother and on tw o entries in the firms books in the writing 
-of his brother To prove the bona jides of these entries the plaintiff 
tendered in evidence a judgment passed against the defendant in a suit 
brought by the defendant against the plaintiffs brother charging him 
with having improperly debited their farm with Rs 250 as the rent of tbi 
•■bop It was held that the judgment was not admissible ns evidence 
ngarnst the defendant m the present suit 3 In a subsequent case Ranade 
J after referring to the various conflicting decisions of the different High 
i ourts said It is not easy to reconcile this conflict of views in particular 
instances but apparently tl e cases which decide that judgments not 
inter partes arc not admissible in evidence j roceed chiefly on the ground 
that those judgments are sought to be used as having the effect more or 
Jess of res judicata For that purpose, a judgment n ter partes alone can 

1 (183 ) 10 L. m 439 Writer (18SG) 10 Loin 4 51 

* Itanrhk yidai hrishnadas v Bapu 
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be admitted m evidence, but for other purposes where judgments are sought 
to be used to show the conduct o! the parties, or show particular instances 
of the exercise of a right, or admissions made by ancestors, or how the 
property was dealt with previously, they may be used under s 11 or 13 
as exceptions recognized, under b 43, as relevant evidence Except where 
they are judgments in rem, or where they relate to public matters, judg 
inents not inter paries have been always held to be not res judicata, but 
thev cannot be w holly excluded for other purposes in so far as they explair 
the nature of possession, or throw light on the motives or conduct of 
parties or identify property The cases show that such judgments mav 

1 burden of proof u 
u family, each having 
interest in the joint 
recover by partition 

their one third share in the property B and C pleaded that A had alrendv 
relinquished his share in their favour by a release The plaintiffs relied 
upon the judgments in a former suit brought by certain creditors of A to 
t stabltsh A s title to a third share m the property In that suit it had been 
decided that the release rebed upon by B and C was a fraudulent and 
colourable transaction It was held that the judgments m the former 
litigation, though not inter partes were admissible under this section* 
Where the j 1 1 ’ ’ 

inter partes but 

defendants in w , 

suit was asserted with success it was held that the judgments were adnns«i 
hie m evidence and must be treated as relevant but not as conclusive as 
to the existence of the partnership 3 For a judgment to be admissible 
it is not in all cases necesaan that it should be either a judgment inter 
paries or a judgmtnt in rem 4 judgment not inter partes maj not he 
proof of facts therein stated jet it is admissible for the jiurpose of explain 
mg the character in which possession of an estate has been enjojed and 
matters of that class* 

In a suit brought hv the plaintiff for the recovers of a house on the 
strength of the sale-deed, the defendants relied on the judgment m a suit 
on a moitgage to show that the sale was a colourable transaction The 
first Court allowed the claim but the judge in appeal dismissed it on the 
ground that the purchase bv the plaintiff from his father was not proved 
to be bona fide On second appeal a question having arisen as to th~ 
admissibility in evidence of the judgment in the suit on the mortgage it 
was held hv Russell, J, that the prom dings m the mortgage suit were- 
idmissihle as relevant evidence because the plaintiff and defendants, either 
bv themselves or their predecessors were parties to that suit Beaman, 
J , held that the judgment was admissible to prove that the genuineness 

1 Lalshman \ A mnt (1900) 24 Rom 
V)l, 693, 699, 2 Bom L R 336 39* 

193 

* Lolihman v Ainril (190t>)24 Run 
591, 2 Bom L It 38*> 


3 Govindjt Jhaitr v Chholalal I elst,. 
(1900) 2 Bom L K G51 
* Dharmdhar \ Dhmdtraj, (1903) 5* 
Bom L R 230 
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of the plaintiff s sile-tleed was then questioned, hut it could not be u«ed 
for anv ulterior purpose 1 

The former Chief Court of the Punjab, following Gujju Latt \ Fattch 
Fall, held that the judgment m a forme r litigation m which the plaintiffs 
were not parties was not relcsant under this or anj other section 0 If 
the former judgment was beween the Mine pirties, then the judgment 
was relevant and admissible in evidence 9 

The Privj Coimcil admitted certain d<«n < s pissed m 1817 and ISIS 
to which the plamtiff Zamindar’s predecessor* m title were not parties 
as evidence on behalf of the defendant’s claim to ancient possession* 
•Similarly, a deer c obtained against th< dthndant that the will was re 
sohed was held not to be res judicata in a suit against him brought b\ 
other plaintiffs, hut was held to W admissible in evidence against lum s 
In a case the Privs Council has held that police orders made to presen* 
breaches of the peace in eases of dispute ns to immosable property an 
admissible m evidence under this section to show the fact that such orders 
were made This nece«'arih makes them i vidence of the facts appearing 
on the orders themsehes viz who the parties to the dispute were, what 
the land m dispute was , and who was declared entitled to retain possession 
For this purpose and to this extent such orders are admissible in evidenci 
for and against anvonc, when the fact of jtossession at the date of the ordei 
has to be ascertained If the lands referred to in such an order art 
described by metes and bounds, or by reference to objects or marks 
physically existing, tbi«e mast necessarily be ascertained by extrinsic 
evidence, l e , the testimony of persons who know the locality If thi 


extrinsic evidence 11 

The result of all the decisions appears to hi. that judgments are no* 
■prima facie admissible, but when the fact of litigation is relevant the 
plaint should be admitted as an assertion of the right and the written 
statement as a denial of it and with them the judgment to show how far 
the litigation and the consequent assertion or dtnial of the right went 
The judgment is not evidence of the judicial decision expressed therein 
but the fact whether the assertion was successful or unsuccessful m a 
number of cases can hardlj fail to have some bearing on the decision of 
the Court even though the Judge is legally bound to disregard such judicial 
opinion 7 


* Hahamni t Ilnmi (1906) 31 Bom 
143, 9 Bom L It Oj 

* Sobta Swgk \ Sand h 
<1906) P R No oh .f 1006 , Jndar 
.Singh v Futeh Singh, (1920) 1 Lali 5-10 

3 lachman Gir v InlarGtr, (1875) 
I’ R \o 70 of 187 . 

* Pam llnnjan t k herb illy v Ham 


Saraui Singh, (1894) 22 1 A CO, 22 
Cal 5J i, r c 

* Ditto Hunwar v Ktsho Peri had, 
(1897)24 1 A 10, 19 All 277 
® Vinotnom Chowdhra n> v Brojo 
hloh'.ra Chowdl rani, (1901) 291 A 24, 
2.) Cal 187 

1 lield, 7th Ldn, p 34 
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According to the Lahore High Court where the executant of a deed is 
neither produced as a witness nor proved to be dead, the deed cannot b v 
admitted in e udence under this section 1 , but the Calcutta High Court lias 
held to the contrary* 


CASKS 

Tn deciding a suit for damages arising from a malicious prosecution^ 
the Judge treated the judgment of the Magistrate and the evidence giveit 
before the Magistrate in the prosecution complained of, as evidence in 
the else And looking at the judgment of the Mag strate as being a 
record of the facts found the Judge came to the conclusion that the 
plaintiff was not present at the time when the alleged offence was com¬ 
mitted and decreed the plaintiff s claim On appeal it was held that it 
was not permissible to the Judge to utilise the judgment of the Magistrate- 
in the waj he did , and that s 43 13 or 11 of the Evidence Act did not 
applj to the case 8 

V kabala [agreement) in favour of the tenant winch contained the- 
recital that the holding comejed by the said deed was the homestead 
land of the executant of the deed, is admissible in evidence as a transac¬ 
tion within the meaning of this section in a suit in which the nature of the 
tenancy is agitated* 

14. Facts showing the existence of any state of 
Tacts showing mind, such as intention, knowledge, good 
. xiitenccofatate faith, negligence, rashness, ill will or eood- 
bodj, or bodd> will towards an) particular person, or 
feeling showing the existence of any state of body 

or bodily feeling, are relevant, when the existence of 
any such state of mind or body or bodil) feeling is in isoue 
or relevant. 

Explanation 1 —A fact relevant as showing the 
existence of a relevant state of mind must show that the 
state of mind exists, not generally, but in refeience to the 
particular matter in question. 

Explanation 2 .—But where, upon the trial of a person 
accused of an offence, the previous commission b) the 
accused of an offence is relevant within the meaning of 
this section, the previous conviction of such person shall 
also be a relevant fact. 

1 Lajpat Bat v Fats Ahmad, (1927) * Gitlabchaiul v Chunilat, (1907) 5> 

R Lah t>31 Bom L R 1134 

* Dicarka Xath v ilulartda ZoJflWi) * J lon-natha \«(A 2f,lra v Bajesh- 
G C L. J 55 «<*r Bay Chaudhtin, (1927) 53 Cal 3 j5. 
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Hlu {rations 

(a) A is accused of receiving stolen goods knowing them to bo 
stolen It is proved that he was m possession of a particular stolen article 
The facts that, at the same time, he "as m possession of many other 
stolen articles is relevant, as tending to show that he knew each and all 
of the articles of which he was in possession to be stolen 

(ii) A is accused of fraudulentlv dilnenng to another person a 
counterfeit coin which at the time when he delivered it he knew to be 
counterfeit 

The fact that, at the time of its del«cn A w as possessed of a number 
of other pieces of counterfeit com is relevant 

The fact that A had been prenouslv corn ictcd of delivering to another 
person as genuine a counterfeit coin knowing it to be counterfeit is relevant 

(c) A sues B for damage done by a dog of Bs which B knew to. 
be ferocious 

The facts that the dog bad previously bitten \ 1 and Z and that 
they had made complaints to B, are relevant 

(d) The question is whether A the acceptor of a bill of exchange, 
knew that the name of the pajee was fictitious 

The fact that A had accepted other bills drawn ui the same manner 
before thev could have been transmitted to him bj the pajec if the payee 
had been a real person is relevant as showing that A knew that the payee 
was a fictitious person 

(e) A is accused of defaming B bj publishing an imputation intend 
td to harm the reputation of B 

The fact of previous publications by A respecting B show mg ill will 
ni the part of A towards B is relevant as proving As intention to harm 
Bs reputation by the particular publication m question 

The facts that there was no previous quarrel between A and B and 
tliat A repeated the matter complained of as he heard it art relevant* 
as showing that A did not intend to harm the reputation of B 

(/) A is sued by B for fraudulentlv representing to B that C was 
solvent whereby B being induced to trust C who was insolv ent, suGered 
loss 

The fact that at the time when A represented C to be solvent C was 
supposed to be solv ent L ’ ' 1 1 ' ' 

is relevant as showing 
(g) A is sued by 

which A is owner by the order of C a contractor 


that 

question so tuac C/ iv is m a j osiuoi to contract witu a on is own act ouui, 
and not as agent for A 

(h) A is accused of the dishonest misappropriation of prope 
which he had found and the question is whether, when he appropria 
he believed in good faith that the real owner could not be foui 1 J 
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The fact that public notice of the loss of the property had been given 
in the place where A was, is relevant, ns showing that A did not in good 
faith believe that the real owner of the property could not be found 

The fact that A knew or had reason to believe, that the notice was 
given fraudulently by C who had heard of the loss of the property and 

the fact 

him In 

' t „ it B iniu 

be proved 

(j) A is charged with sending threatening letters to B Threaten 
ing letters previously sent bv A to B may be pros ed, as showing the in 
tention of the letters 

(i) The question is whether A has been guilt} of cruelty toward* 
B, his wife 

Expressions of their feeling towards each other shortly before or after 

poison 

his symptoms are 

relevant facts 

(m) The question is, what was the state of A s health at the time 
an assurance on his life was effected 

Statements made by A aa to the state of his health at or near the tune 
in question arc relevant facts 

(n) A sues B for negligence in providing him with a carnage for 
hire not reasonably fit for use, whereby A was injured 

The fact that B s attention was drawn on other occasions to the defect 
of that particular carriage is relevant 

The fact that B was habitually negligent about the carnages which 
he let to hire is irrelev ant 

(o) A is tried for the murder of B by intentionally shooting him 

dead 

The fact that A on other occasions shot at B is relevant as showing 
his intention to shoot B 

The fact that A was in the habit of shooting at people with intent to 
murder them is irrelevant 

(p) A is tried for a crime 

The fact that he said something indicating an intention to commit 
that particular crime is relevant 

The fact that he said something indicating a general disposition to 
commit crimes of that class is irrelevant 

COMMENT 

This section and s 15 deal with evidence as to the state of mind or 
hotly of the defendant Intention knowledge and similar other states 
of mind are matters of cogent inquiry in criminal casts , m civil cases thej 
are very material, c g , m cases of mahciom i ro*ccution, fraud, negligence, 
etc 
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When the existence of a mental or bodilv state or bodily feeling is 
in issue o' relevant, then the facts from which the existence of such 
mental or bodily state or bodily feeling nm be inferred are relevant c u 
the illustrations Illustrations (e), (t) and ( j ) deal with intention, (a 
(6) with good faith (n) with 

■ nth mental and bodily fcchny 

A ■ K'lbh though it docs not othi i 

v ise bear upon the issue to be tried 

This section consists of the pollution of t i«es m which the 'trie* - 
niles of evidence are «omiwhat relaxid bv the admission of collateral 
«ircumstances, where it is necessary to show a particular state of mind 
Where a man is on his trial for i s}>ecified crime such as uttering a forged 

, the issue is w hethei 
as evidence again«t 
o introduce collateral 

matter This cannot be with the object of inducing the jurj to infer 
that, because the accused has committed a crnui of a similar description 
on other occasions, he is guilts of the present but to anticipate th 
defence that he acted innocenth and without anj guilts knowledge, o 
that he had no intention or motive to commit the act 1 

The principle on which evidence of similar acts is admissible is not 
to show that because the defendant has committed one crime, he would 
therefore be likelj to commit another, but to establish the animus of th 
act, and rebut, by anti ipation the defences of ignorance, accident mistihi 
or some innocent motive or intention* 

Scope—-This section applies to casts where a particular act is mor 
or less criminal or culpable, according to the state of mind or feeling of 
the person who does it, as for instance in actions of slander or fab 
imprisonment, or malicious prosecution, where malice is one of the main 
ingredients m the wrong which is charged, evidence is admissible to show 
that the defendant was actuated by spite or enmity against the plaintiff 
or again, on a charge of uttering counterfeit com, evidence is admissibh 
*o show that the prisoner knew the coin to be counterfeit, because he hi i 
other similar com in his possession or had passi d such coin before or aftc i 
the particular occasion wLich formed the subjict of the charge TL< 
illurtrations show with sufficient cleanu'S tin sort of cases in which 
this evilence is receivable But I think we must be very careful not t > 
extend the operation of the section to other eases, where the question ot 
guilt or innocence depends upon actual facts, and not upon the state of i 
man’s mind or feeling We h we no right to prove that a man committed 
theft or any other crime on one occasion by shewing that he committal 
similar crimes on other oce wons 3 

‘ \ >rton HI 

3 Phij non 153 

3 Pir Garth C J, in Emjmi \ 


J I yapoory Mooddiar (1881) 6 Cal 
•>50 Nya Po So v Kivg E> 
21 (1**0" 1°09) I U B R (Evi)l j* 
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In Peg v Parbhudas 1 West J said The possession by an accused 
if mural other articles deposed to have been stolen would no doubt, 
!ia\t some probative force on the issue of whether he had received the 
particular articles which, he was charged with having dishonestly received, 
and the receipt or possession of which he denied altogether yet, in the 
first illustration to s 14 it is set forth as a preliminary to the admission 
of testimony as to the other articles that it is proved that he was in 
possession of [the] particular stolen artich The receipt and possession 
arc not allowed to bo proveo by other apparently similar instances, only 
tlu guilty knowledge which can be interred satisfactorily through a 
conscious or unconscious application of the law of probabilities from i 
multiplication of the fractions representing m each case the ratio of 
probable ignorance to probable knowledge of how the goods had been com<? 
by Illustration (o) to tbe same section makes a previous attempt by the 
iccuscd to shoot the person murdered evidence of the accused a intention, 
but not of the act that caused the death yet it is certain that on the 
issue of whether A actually shot B or not the fact that he had previously 
shot at lnm would have some probative force so too, would proof of a 
general maligmtv of disposition bv evidence that A was in the habit of 
shooting at people with intent to murder them yet this evidence is- 
excluded even as proof of A s intention either as too remotely connected 
with the particular intention in issue or is raising collateral questions, 
w Inch could not properly be resoh ed in the case In this case the accused 
was chirgid with having forged a promissory note and it was held that 
mdenco that a number of documents apparently forged or held in readi 
ness for tbe purpose of forgerv weri found in the prisoners possession 
was not admissible* In distinguishing this decision in a subsequent case 
the same learned Judge observed Tbe possession of documents of 
unknown character is a common occurrence and they could not be pro 
nounccd forgeries without a trial of the fact If the papers however 
lml nil been of nn identical and peculiar pattern that would have afforded 
some ground of inference under particular circumstances 3 Evidence 
< f the possession and attempted disposal of corns of unusual kind was 
then fore considered relevant on n charge of uttering such coins «oon after¬ 
wards when the factum of uttering was denied 4 Similarly where the 
accused was charged under s 206 cf the Indian Penal Code with fraud 
ulentlv transferring three properties to thm different persons on a certain 
d vy, m order to prevent their being seiz xl in execution of a decree and 
the pro edition tendered evidence of fir«. oth r fraudulent transfers of pro- 
]*erty effected by the accused on the same day and apparently with the 
sime object, this evidence was admissible to prove either that all those 
transfers wen. parts of one entire transaction or that the particular transfers 
which were specified in the charge were made with a fraudulent intent 5 


1 (IS"4) 11 R H C 90 91 

* (IS 4)11 B.H C. 90 

* Q een Empress x X tir Vahsnrl 
(1SS3) SB.m 223 2*6. 


* Query, Empress x W Ualcmcd. 

(lsS3)8ll.m 223 

* Qyt'n Empress x 1 onrom (1B92V 

k r« ui 4H ' 
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Though it is not competent to a prosecution to pro\e a nun guilty 
of one felony hr pro\ mg him guilts of another unconnected felons but 
sshere seseral felonies are connected together and form part of one entire 
transaction the one is esidenee to show the character of the other 1 * Thus 
inferences from one transaction to another which is not specifically con 
nected ssith it should not be drawn morels because the two mas resemble 
each other they must be linked together by the chain of cause and effect 
m some assignable way before the inference can be drawn* Similar 
facts though often of cogent moral sveight that is logically riles ant arc 
rejected as legal esidenee on grounds of consemcncc since they tend to 
embarrass the inquiry with collateral ^ucs and prejudice the parties 
When esndence of similar facts is admitted it is done so on the ground of 
establishing the antmuo of the act and rebut In anticipation the defences 
of ignorance accident mistake etc To prose the guilty knowledge of 
an utterer of a forged bank note esndence mss be gisen of his basing 
previously uttered other forged notes knowing them to be forged 3 

Explanation I—Illustrations (n) (o) and (/>) ex] lain tie purport of 
this explanation Under this explanation esidonce of general reputation 
is excluled The esidenee relating to thi state of mind of a person must 
«how that the state of mind exists not generally but in reference to th 
particular matter in question Esidenee of general disposition habit 01 
tendencies is inadmissible 4 * * Anything hasing a distinct and immediate 
r ferencc to the particular matter in question is arlnmsibl See lllus 
trations (a) and (b) 

Explanation 2—This explanation distinctly stat s that wheic the 
previous commission of an offence 13 relesant the jresious eonsiction 
of such person should also be a relesant fact The ixplanation is a parti 
cular application of the general rule contained in the section itself Fre 
sious consictions become relesant when the existence of am state of mind 
or bo Is or bodily feeling is in issue or relesant" See illustrations (e> 
and (/) to s 43 

C ASCS 

On the trial of a man and his wife for th muni r of his mother bs 
poison the female \ risoner having lived as sen ant m the fanuls durin" 
the life of her husbands former wife evidence was admitted of the cu 
cumstances under which the former wife had died of poison 7 

Where the prosecution tendered m evidence a coj s of a letter written 
by the accused to the editor of a newspaper sending for jublicstion a 


1 Tie Ki g v Elite (1820) 0 B &. G 
14a 

* Stephen s Dig 

3 The Kiny v Sarah ITAiky (1804) 
’ Leach 083 

4 See Emperor v Oangaram (1920) 

22 Bom L. It 1274 

1 Emperor v Dehendra Proead (1909) 

30 Cal j73 


" Emperor Alloo . jn 11 t (1903) 
28 Bom 1*9 5 Bom L R 80 j See 
Wa i r v Quee> Empress (189o; P It 


* J legtm 
081 


Garner (1863)3 F & 


/ 
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pamphlet charged as seditious and the letter indicated the writer’s motive, 
it was held that the copy was admissible under s 9 and this section as 
evidence of the accused s intention 1 Similarly, a writing made sub 
sequent to the writing regarding which the writer is charged with sedition 
and found in his possession is admissible under this section as evidence of 
intention’ 

Explanation 1.—Where the accused were charged with belonging to 
a gang of persons associated for the purpose of habitually committing 
dacoity, evidence of previous conviction of theft or of an order for giving 
*>ecuritv as the accused habitually committed thefts w as held inadmissible 
on the ground that such evidence did not indicate an intention to commit 
the particular crime of which the accused were charged 3 

Explanation 2 —Where a person was charged with the offence of be¬ 
longing to a gang of persons associated for the purpose of habituallv 
* ’ •- * — 1 M **■ * —oof of previous conviction was 

of the offence attributed to the 
■ arrest of the accused under the 

Bombay Prevention of Gambling Act In execution of this warrant, when 
the police entered into his room, no actual play was seen, but there were 
found plavmg cards on the ground, and ten persons including the accused 
\\ ere found sitting in a circle Upon these facts the Magistrate convicted 
the accused of keeping a common gaming house Amongst other facts he 
took into consideration the previous convictions of the accused under the 
Gambling Act On appeal it was held that the evidence that the accused 
had been previously convicted of the same offence was admissible to show 
guilty knowledge or intention 4 

15 "When there is a question whether an act was 

Facta bpanng accidental or intentional, or done with a 
whether*act'waa P ar t lcu l a r knowledge or intention the fact 
accidental or that such act formed part of a senes of 
intentional similar occurrences, in each of which the 
person doing the act was concerned, is relevant 
Illustrations 

(a) A is accused of burning down his house in order to obtam 
money for which it is insured 

The facts that A lived in several houses suceessnelv each of which 
he insured, m each of which a fire occurred, and after each of which fires 
A received payment from a different insurance office, are relevant, as 
tending to show that the fires were not accidental 

V Emperor v Spoil (2) (1028) 30 (1921) 25 Bom L H 214 

TCmL.lt 314 * Empress \ 2>aba Kumar Patnatl. 

* Emperor v Spratt (3), (1923) 30 (1897) 1 C W 146 

B< m L R 3J5 * Emperor v Alloomiya v Husatt. 

* Einj-eror v llajt S&er Mahomet, (1903) 28 Bom 129,5 Bom L It 805 
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(6) A is emilojed to receive money from the debtors of B It 
is A’s duty to make entries m a book showing the amounts received by him 
He makes an entry showing that on a particular occasion ht recen ed less 
than he really did receive 

The question is, whether this false entrv was accidental or intentional 
The facts that other entries made bv V m the same book are false, 
and that the false entry is in each case in favour of A, are relevant 

(c) V is accused of fraudulently deliv enng to B a counterfeit rupee 
The question ls whether the deliver} of the rupee was accidental 
The facts that soon before or soon after the deliver} to B, A delivered 
counterfeit rupees to C D and E are relevant as showing that the delivery 
to B was not accidental 

COJIMFM 

Thu. section is an application of the general rule laid down ms 11 
and the words of the section as well as of illustration (a) show that it is not 
necessar} that all the acts should form parts of one transaction but th it 
they should be parts of a senes of similar occurrences 1 

In this section as in s 14 the intention of the part} is taken into 
account But if there is no common link between the fact to be provid 
and the evidentiary fact thev cannot form a scries 4 regular &vstem 
worked b} the common mtention should be proved 

Evidence tending to show that the accused has been guilty of criminal 
acts other than those covered by the indictment is not admissible unles 
upon the issue whether the acts charged against the accused were designed 
or accidental or unless to rebut a defence otherwi e open to him 

Whenever It is necessary to rebut even by anticipation the defence 
of accident, mistake or other innocent condition of mind evidence may bi 
given to prove that the accused has been concerned in a systematic course 
of conduct of the sam<* sp cific kind and proximate in time to the conduct 
in question* 

CASES 

Murder.—Where prisoners bad been convicted of the wilful murder 
of an infant child which they had receivid from its mother on certain 
representations as to their willingness to adopt it and upon payment of 
a sum inadequate for its support for mort than a \ery limited period and 
who«e body the evidence showed had be«n found buried in the garden of 
a house occupied by them the Court admitted evidence that several other 
infants had been received by the prisoners from their mothers on liki 
representations and on like terms and that bodu s of infants had been found 
huritd in a similar manner w the gardens of several houses occupied by the 
piLsoners* Similarly where the Court had to decide whether a person 

• F nperor v Debendra Provid l olj (19’fl) 50 Bom 174 28 Bo 

(190J) 80 Ca> 673 See atso Emperor L It 115 
v Pai chit Dai (1920) 47 Cal b71, F C s Malm v Attorney Generalf 
3 Lai Hart v Fmpertr So 'll Hales [1894] A C 57 

(1916) 42Cal 9o7 , ht peror v Ilarjna , 



THE LAW OF EVIDENCE 


[CHAP II. 


-36 


and the defence was that its death resulted from an accidental taking of 
auch poison, evidence to prove that two other children of hers and a lodger 
in her house had died previous to the present charge from the same poison 
was held to be admissible* 

Arson.—Upon a trial for arson with intent to defraud an insurance 
•companj, evidence that the prisoner bad made claims on two other in 
surance companies in respect of fires which had occurred m two other 
houses which he had occupied previously and in succession, was admitted 
for the purpose of showing that the fire which formed the subject of the 
trial was the result of design and not of accident 8 

Cheating.—On the trial of an indictment for endeavouring to obtain 
an advance from a pawn broker upon a ring by the false pretence that it 
was a diamond ring, evidence was admitted that two days before the 
transaction in question the prisoner had obtained an advance from a 
pawn broker upon a chain which be represented to be a gold chain but 
which was not so, and endeavoured to obtain from other pawn brokers 
advances upon a ring which he represented to be a diamond ring but which, 
m the opinion of the witnesses, was not so This ring was not produced 
It was held that the evidence was properly admitted* 

On a chaige against the accused of cheating by falsely representing 
that he was the agent of an estate and could procure for the complainant 
appointment to the vacant post of manager to the estate, and thereby 
obtaining a sum of money as a pretended security deposit evidence of 
instances of similar but unconnected transactions with other persons, 
before and after the date of the offence charged, was held to be admissible 
under this section not to establish the factum of the offence but to prove 
that the transition in issue was one of a systematic series of frauds and 
that the intention of the accused on the particular occasion in question 
was dishonest and fraudulent 5 

A person employed as a clerk in charge of the renewal of licenses for 
hand carts receiv ed Its 2 for each such renewal w hereas he ought to 
have taken Its 1 14 He was charged with cheating, and evidence was 
produced showing that he had taken two annas in excess from persons 
other than those named m the charge It was held that such evidence 
was inadmissible either under s 14 or under this section 8 

i Rex v Samuel lole, (1823) It & 2C C R 128 
P 631 8 Emperor v Eebendra Proiad, 

* Reg v Cotton (1873) 12 Cox 400, (1909) 30 Cal 573, Emperor v Yakub 

Reg V Roden, (1874) 12 Cox 630 Alt, <1916) 39 All 273 

a Regina v Gray, (1866) 4 F & F. ® Emperor v Abdul Wahid Khan. 
1102 (1911) 34 All 03 

* The Queen v Francis, (1874) L. R 
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P introduced himself as a Raja’s son to a prostitute who passed into 
Ins keeping He then introduced G as his door keeper and both visited 
her house till the night of December 9, 1914, when she was found 
next morning to ha\e been murdered and robbed The accused were 
tried on charges of murder, conspiracy to rob, theft, and abetment of each 
other in the commission of the theft and murder It was held that evidence 
that P had similarly introduced himself as a wealthy man, m 1915 and 
1918, to three other prostitutes who each became his mistress, that be then 
introduced G as his door keeper, that both \isited the women and suddenly 
disappeared, and that their disappearance was followed b) discoiery, by 
the women, in each case, of the lo e s of their money or ornaments, was not 
admissible under s 9, 14 or 15 Section 9 did not apply for the purpose 
of proving identity as the murder and theft took place in December 1911 
and the subsequent incidents in 1915 and 1918 Section 14 was not 
applicable, as the evidence of the subsequent occurrences did not show the 
state of mind of the accused towards the murdered woman The first 
explanation and ills (») (j) and (o) to that section excluded such evidence 
Section 15 was not applicable as there was no question of the acts of 
murder and theft being accidental or intentional or done with a particular 
knowledge or intent, but that they were plainly intentional Ludenci 
of the subsequent incidents was also not admissible under s 11 1 

16 When there is a question whether a particular 
Existence ot act wat> done, the existence of any course 
n.M*?°whea «ie of business 1 , according to which it naturally 
vant would have been done, is a relevant fact. 

Illustrations 

(a) The question is, whether a particular letter was despatched 

The facts that it was the ordinary course of business foralUettersput 

in a certain place to be earned to the post, and that that particular letter 
was put in that place, are relevant 

(b) The question is whether a particular letter reached A The 
facta that it was posted in dui course, and was not returned through the 
Dead Letter Office, are nlc\ant 


l l)MMEM 

Under this section the ordinary course of a particular business is> 
proved and the Court is asked to presume that, on the particular occasion 
in question there was no departure from the ordinary and general rule 
For instance, if letters properly directed to a gentleman be left with a 
servant it is only reasonable to presume pnma facie that they reached his 
hands Section 114, illustration (b), lays down that the Court may pre 
sume that the common course of business has been followed m particular 
cases This presumption is an application of the general maxim omnia 


Emperor v Patrku Das, (1020) 47 Cal 671, f b 
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jnasumuhlur nte esse acta (all acts arc presumed to be rightly done), and 
is based on the fact that the conduct of men in official and commercial 
matters is, to a great extent, uniform In such cases there is a strong 
presumption that the general regularity will not,m any particular instance, 
be departed from 

I. ‘Course of business’.—This must mean the ordinary course of a 
professional avocation or mercantile transaction or trade or business 
The section covers both private and public offices Illustration (o) relates 
to the former illustntion (6), to the latter, vir, the post office 

CASES 

Registered letters.—A person refusing a registered letter sent bj post 
cannot afterwards plead the ignorance of its contents 1 Similarly, if a 
letter is put into a post office, that is prnna facie evidence, till rebutted, 
that the addressee received it in due course The post marks on letters 
ire considered as evidence of the dates and places mentioned thereon 
Where a notice to quit was sent by a registered letter, the postmg of which 
was proved, and which was produced ra Court m the cover in which it had 
been despatched, and on the cover there was an endorsement purporting 
to be bj an officer of the post office st itmg the refusal of the addressee to 
rtcuve the letter, it was held that this was sufficient service of notice 2 

Press copj of a letter.— 4. press copy of a letter was admitted by the. 
District Court for the purpose of proving that a notice of allotment of 
shans had been duly communicated to the defendant No notice to tin 
defendant to produce the original letter appeared on the record There 
was no evidence as to the postmg of the original letter or of the address 
which it bore , all that was proved was that the press copy was contained 
in the press copy letter book of the company, and that it was m the hand 
writing of a deceased secretary of the company whose dutj it was to 
despatch letters after they had been copied in the letter book The de 
fi ndant denied having receiv ed any letter or notice of allotment It w as 
Ik Id that the press copy letter was inadmissible for the purpose of provui" 
due communication of the notice of allotment 3 

ADMISSIONS 

17, An admission is a statement, oral or docu- 
Admwsion de- mentary, which suggests any inference as 
finwl to any fact m issue or relevant fact, and 

which is made by any of the persons, and under the 
circumstances, hereinafter mentioned. 


i Loolf Alt Meah v Pearce Mohnn Roj 
(1871) 16 W R 223 
* Jogendro Clmnrler Gho*e \ Durtrla 
\<rrt harmolar, (1888) H Cal 6*1 


3 Ram Das ChalarbaU v The Official 
Liquidator cj Vie Cotton Ginning Company 
Ltd , Catmpore, (1887) 9 All 36G 
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Vn ‘admission’ is a statement of fact which waives or dispense* with 
the production of evidence by conceding that the fact asserted by the 
opponent is true Admissions arc admitted because the conduct of a 
party to a proceeding, in respect to the matter m dispute, whether by acts, 
speech or writing which is clearly inconsistent with the truth of his con¬ 
tention, is a fact n levant to the issue 

It is immaterial to whom an admission is made An admission made 
to a stranger is relevant Admissions are as much binding on the Crown 
as ordinarv persons In English law the term ‘admission’ is used in civil 
cases, n hereas the term ‘confession’ is used m criminal cases as acknow¬ 
ledgment of guilt This distinction is not maintained in this Act and ss 17 
to 22 are applicable to civil as well as criminal cases Statements by the 
iccu.-ed are admissions under «s 17 and 18, and prima facie evidence 
against the maker, but not in his favour 1 The word ’confession’ has 
not been defined anywhere V confession is an admission made at anj 
time bv a person charg.d with a crime stating or suggesting the inference 
that he committed the crime* Confession would include an admission 
of criminating circumstances Thus a confession is one species of admission, 
namelv, an admission consisting of a diiect assertion, by the accused in a 
criminal case of the mam fact charged against him, or some fact essential 
to the charg- Confessions arc a sub-species of statements, and a species 
of admissions Confession to be admissible in evidence must be voluntary 
Everv admission made by an accused person is not m the view 
of the law a confession, nor can it be held that admissions mean only 
statements made bj parties to civil proceedings, and do not include state¬ 
ments made by parties in criminal proceedings Every statement, oral 
or documentary, which suggests any inference as to any fact in issue or 
relevant fact made bv an accused person is an admission under ss 17 and 
18, and under s 21 an admission may be proved as against the person who 
makes it unless under some provision of the Evidence Act or other law, it 
is rendered inadmissible Under ss 21 2G statements made by accused 
persons are inadmissible, subject to the provisions of ss 27 29 when such 
statements arc confessions 3 A confession which is inadmissible may yet 
I for other purposes be admissible as art admission under s 18 against the 
person who makes it in civ il matters* Thus, admission of guilt by a person 
to a police officer, though not receivable in evidence in the criminal trial, 
may be proved m civil proceedings as an admission under ss 17,18 and 21 J . 
Admissions may be oral or contained in documents e g , letters, de- 
1 positions, affidavits, plaints, written statements, deeds, receipts, horoscopes 
| Admissions may be implied from the acquiescence of a party The general 


i 1 Aumttddtj v 
237 


Emperor (192G) 64 Cal 


* Queen Empress y Balm Lai, (1884) 
l l> All 509,530, r b 

8 Ilaht Bullish v The Empress, (1886) 
P ft No 16 of 1886 (Cr) , Raj Maly 
The Empress, (1879) P R No 3 of 1880 


(Cr) Shere Singh v The Empress, 
(1881) P R No 21 of 1881 (Cr ) 

* Queen Empress y Tnbfunan, (1884) 
9 Bom 131, 134 

* Btehen Das y Ram Labhaya, (1915) 
P R to 106 of 1915 
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rale is that admissions are admissible against the party making them and 
not against any other party The exceptions to this rule a re mentioned in 
;,s 18 to 20 


18. Statements made by a party to the proceeding, 
or hy an agent to any such party, whom 
the Court regards, under the circumstances 
ceedmg or hw Q f the case, as expressly or impliedly 
agent ’ authorized by him to make them, are 


admissions 

Statements made by parties to suits suing or sued in 
b suitor m a representative character, are not ad- 
representative missions, unless they were made while the 
character, party making them held that character 
Statements made by — 

(1) persons who have any proprietary or pecuniary 

by part> inter interest m the subject matter of the pro¬ 
ceed in subject ceeding, and who make the statement in 
matter, them chaiactei of persons so interested, or 

(2) persons from whom the parties to the suit 
by person fr m } iaV e derived their mtei est m the subject - 

<itnved matter or the suit, 

are admissions, if they are made during the con¬ 
tinuance of the interest of the persons making the st itc- 
ments 


c o M M E N T 

Sections 18 and 19 indicate the persons by whom an admission must 
be made 

Statements by the accused are admissions under this section 1 

Section 18 lays down five classes of persons who can make admissions—• 

(1) Party to the proceeding 

(2) Agent authorized by such party 

(3) Party suing or sued m a representative character making 
admissions while holding such character 

(4) Person who has any proprietary or pecuniary interest in the 
subject matter of the proceeding during the continuance of such interest 

(5) Person from whom the parties to the suit have derived their 
interest in the subject matter of the suit during the continuance of such 
interest 

(I) Party to the proceeding —A statement made b> a part} m o 
former suit be f ween the same or different parties is admissible The pro¬ 
ceeding may be civil or criminal 


1 Azimudiy v Emperor, (1026) 54 Cal ■ > 37 
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When several person? arc jointly interested in the subject matter of 
the «mt, the general rule is that the admissions of any one of these persons 
.ire receivable against himself and fellows, whether they be all jointly 
auing or sued, or whether an action be brought in favour of or against one 
■or more of them sepantelj , provided the admission relates to the subject 
matter in dispute, and be made by the declarant m his character of a 
person jointly interested with the party against whom the evidence n 
tendered 1 2 3 

V statement madi by a suspect before the coroner is admissible under 
this section and s 21 *. 

(2) Agent—The admissions of an agent arc admissible because tbi 
principal is bound bj the acts of his agent done m the course of business 
and within the scope of his authority 4 statement made by an agm* 
whom the Court regards under the circumstances of the case, asexf res«lv 
■or impliedh authorized to make it is admissible though not on oath J 
Before the statements of an agent can be relev int as admissions the fact 
of agencs must be prosed The managing member of a joint Hindu faintlv 
is the agent of the fa milj He may acknowledge debts though he cannot 
r vne a debt alreadv tunc barred His acts arc binding on the other 
members 

Counsel, pleader, attorney—Admissions of facts madi by a pleader 
in the conduct of a suit on his client’s behalf are binding on the client* 
But a part 3 is not bound, generally speaking by a pleader « admission 
m argument on what is a pure question of law 4 * * An admission by a 
counsel or a pleader on a point of law cannot bind the client 8 A 
pleader cannot gi\e up any portion of his client’s case without express 
-authority, nor is he entitled to admit the claim of the other party Tin 
admissions of a party s solicitors before tile commencement of litigation 
■ire not relesjnt The Jlsdras High Court is of opinion that a pleader is 
not competent to enter into a compromise on b half of his client without 
lus express authority to <lo so but the Allahabad High Court has held that 
-a counsel has such power 7 

Co-defendants —An admission or a confession of judgment by one cf 
vpveral defendants in a suit is no evidence against another defendant 
\o defendant can, by an admission or consent convey the right, or dele 
^.atc the authority to one, for more than his ow n share in property* 

Partner—Partne's are agents of ore another so far as the busmens of 
jiartnership is concerned Where several persons arc engaged in om 

1 Taylor lltliEdn.e 74 9, p 512 « Kruhnajt v ltaj wl (1899) 24 Born 

2 Lmp'ror v Ramnath, 28 Bom 260 2 Bom J. P 2o 

1 R lit 1 Jaqapah Mudaltar v Elainl iru 

3 OMiwiji r GkhoUilal (I330) 2 Bom ZlttJjUar, (189") 21 Mad 274 Janj 

I. R 6j1 Bahadur Singh \ Shankar Rat (1890) 1 1 

4 Kitaj ah Abdool Gunnee v Gjur All 272, f b 

UoneeDtbia, (186S)9 W R. 375 3 Bachman Singh v Tamukh, (1884) (> 

* Narajanv VenlatacharyaAUftl) 6 All 9 >, A.i ullah Khan v Ahmad tUr 

Jlom I* U 434 Kha« (1PS5) 7 4.11 353 / 
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common business or dealing i stiterrent made by one of them with re* 
fcrcnce to anj transaction which forms part of their joint business, has 
ala ijs been held admissible as evidence against the others 1 Each member 
of a firm being the agent of the others for all purposes within the scope of 
the partnership business admissions by one a”e binding on all Section 
21 of the Indian Limitation Act is to a certain extent an exception to this, 
rule 

Principal and surety—‘The admissions of a principal can some 
times (but onlv seldom) bo rcccned as evidence m an action against the 
ninety upon his collateral undertaking In these cases the main inquiry 
is whether the declarations of the principal were made during the trins 
action of the business for which the surety was bound so as to become- 
part of the res gesta * 

Guardian—The admissions of a guardian ad litem or next fmnd do 
not bind the minor The guardian of an infant has no power to bind him 
by admivuom It has be« n held b\ the Bomba\ and Madras High Courts 
that a guardiui appointed under the Guardians and Wards Act can sign 
an acknowledgment of liability in respect of o- pa\ m part the principal 
of a debt no as to extend the penod of limitation against his ward pro 
sided the guardians act was for the benefit of the ward s property 5 Tit 
Cilcutta High Court holds a contrary view * 

(3) Part) suing or sued in a representative character—The above 
means trustees executors administrators managers m the character < f 
an executor or administrator or the assignee of a bankrupt 

It is important that such persons must make the statement in their 
character of persons so interested* V statement made bv a trustee 
executor or administrator is not admissible ag-unst him when «ued os. 
trustee etc if it was made before he became trustee etc This principle 
is grounded on the fact that a statement against the interest of a jicrson 
making it will not be made unless truth compelled it But the fact that 
two persons have a common interest in the subject matter does not entitle 
them to make admissions respecting it as against each other 5 Thus 
the admissions bv one defendant will not le relevant against a co-defendant 
because it would be unjust to bmd a co-defendant bv the admission of 
mother 1 i *««,■' t *< answer or cross examine, it 

would af‘ I « < f defeating his opponent In 

unfair m t < < , 1 b\ one of several defendants 

is no cv idence against another defendant® 

(•I) Person who has any proprietary or pecuniary interest —Wien 
several persons are jointlv interested in the subject matter of a suit an 
admission of anv one of these persons is receivable not only against him- 

" p " ■ ’ ^IrAi (1894) 18 Mad 456 

. * ChhitoJlnmy Silo Ah (1898) £& 

Cal "1 

’ * ‘'tephen g Di„ Art 1" 

- B Avmirtolan Bote v Rajontelai t 

i it tiler, (1875) 23 W R 214 p c 
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self but also agunst the other defending whether they be all jointly suing 
o- «uei provided, that the admission relates to tlie subject-matter in 
dispute and be made b\ the declarant m his cbaricttr of a person jointly 
intcre«tel with the pirtv against whom the evidence is tendered 1 * 

An admission made b\ one of several j irties in fraud of the others 
jointly interested will not bmd tlie others 

(5) Persons from whom the parties to the suit have derived their 
Intere t in the subject-matter of the suit—Statements made either by 
jvarties interested or by persons from whom the parties to the suit have 
•derived their interest are admissions only if they are made during tilt 
continuance of the interest of the person-, m thing the statement V 
statement bj a person who has parte l with Ins interest in property is of 
no evidential value \ a landowner filed a suit for ejectment against 
B, a tenant B alleged he was a j>erinanent tenant at a fixed rent under 
an agreement with the original owner of the hnd who was dead and put 
in evidence statements made bv the original owner after he had transferred 
his interest It was held that the statements were inadmissible 

When the statements by interested | ersous are relevant against out 
mother it is not suffb-ient that the interest be subsequent in point of 
time it must have been derived from the person who made the statement 
sought to be used as an admission 3 The admissions of a former owner of 
property after he has ceased to have anv interest in it are not evidence 
against the party in possession 4 

This clause indicates that there ought to be i j nvnty l e mutual or 
successive relationship to the same rights of piopcrty Fnvies are of 
three hinds 

(1) Privies in blooj as a heir an an estor mil co parceners 

(2) Prunes in law as evecutoi anl tcstitoi administrator anl i 
jierson dying intestate 

(3) Privies in estate or interest as vendor md purchasci, lessor ind 
lessee mortgagor and mortgagee donoi and donee 

The grounds upon which admissions are evidence against those in 
privity with the party making them arc that they are identified u 
interest here it was proved that an agreement sued on was made by the 
jlaintiS on behalf of himself and tlie other proprietors of a theatre 
evidence of the declarations of one of sitch other proprietors was 
1 el 1 admissible on the part of the defendant 5 


1 I er Vlookcrjec J ui Ve ja i Mathar 
i 41t tulUMia (1910)41 Cal 130 143 
144 

* 1 at \unn\ Di Li (1916) 9 

UE2 

3 A und Pan lah v Gjalhur (166S) 10 


n R 89 

* Khct u n huree Cloudlraw v Gour 
Chi der Mojoomdar (1860) o W R 2b7 

* Kemble v barren (18^)3 C &. P 
b’S Taylor 11th tin s 743 i 513 
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19 Statements made b) persons whose position or 
Admisiions by liability it is necessary to prove as against 

jxr< ns whoso any paitv to the suit, aie admissions, if 
, ,!T! t v"d Ust ^ such statements would be relevant as 
icamst party to against sucli persons in relation to such 
1,n,t position or liability m a suit bi ought by or 

igainst them and if thc\ are made whilst the person 
making them occupies such position oris subject to such 
liability 

Illustrations 

A undertake* to collect rents for B 
B sues A fo' not collecting rent due from C to B * 

A denies that rent was due from C to B 

A statement bj C that lie owed B rent is an admission and i:> n re 
levant fact as against A if A denies that C did owe rvnt to B 
I OMMTNT 

This section forms an exception to the rule tint statements made bv 
htrangers to a proceeding are not admissible as against the ] arties Thus, 
in an action b) the trustees of « bankrupt the latter s admissions made 
l> fort bankruptcy arc admissible to prove the ]etitionmg creditors 
debts 1 Similarly the admissions of a testui gue trust ar evidence agunst 
a trustee as far as their interests are identical 1 

The illustration exemplifies that when the lnbilitv of a person whe 
is on of the parties to a suit depenis upon the liabilitv of a stringer to 
the suit then an admission bv the stranger in respect of his lnbilitv amount* 
to an admission on the part of that j erson 

The admissions of a person whose position m relation to propertv in 
suit it is necessary for one party to prove against another are m the naturt 
< f original evidence and not hear av though such p rson is alive and has. 
not 1 een cited as a vvitniss 3 

20 Statements made bv persons to whom a paity 

k imii« < ns ly to the suit has expressh leferred for m 

Mern.V'ir'ty formation in reference to a niattu in dispute 
i »rt> t< «u t are admissions 

Illustrations 

The question js w heth r n horse sold by A to B is sound 
A savs to B— Go and ask C C knows all about it C s state, i n i nt 
h nn admission 

iCorJcx lirahnm (1843) 18 L. J lx 45 
J0» Tuvlor, 11th Fdn e 750 i 6*2 3 11» Voidi v Kcnnit (188 15 Vlvd. 

* Harrison v J aUanee (18° ) 1 U ng 239 
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This section forms another exception to the rule that admissions bv 
stringers to a suit are not relevant Under it the admissions of a third 
]er«on sre also receivable in c\ idenee against and ha\e frequently been 
1 eld to be in fact binding upon the party who has expressly referred 
another to h 11 for information m regard to an uncertain or disputed 
matter 1 There must be an express reference for information in order to 
make the statement of the person referred to admissible Such admissions 
come ven near to the case of arbitration In the application of this 
] rmciple it matters not whether the question referred be one of law or of 
fact whether the persons to whom reference is made have or have not 
anv peculiar knowledge on the subject and whether the statements of 
the referee b-* adduced in evidence in an action on contract or m an action 
for tort* 

If one parti in a case offers to the other party to settle it and a witness 
makes a statement on oath as to a certain fact in dispute and the state 
mentis made 11 shall bind the part v making the offer 3 

CASE S 

V hur»L haxing been kdled by falling down an old shaft of a mine 
which had not been sufficient!) covered over the owner of the horse 
charged a person who was w the possession of a mine near to the spot with 
lieing also in j>ossession of that shaft The latter denied that the shaft 
was his but said that if a miners jury were called and they should say 
that the shaft was his he would pay for the horse A miners jurj was 
according!) called and they found in writing that the shaft was his It 
was held that this finding of the jury coupled with his declaration was 
a Imiasible in c\idence against him in an action on the case to recover 
< ompensation for the loss of the horse 1 

V prisoner was indicted for receiving stolen goods know mg them to 
have been “tolen To prove his guilty knowledge evidence was given 
that being asked by the police as to the prices he had given he said he 
did not th n know but his wife would make out a list of them and next day 
she m h„, resence produced a list which w as received in ( \ idenct against 
him It w as held that it was admissible 6 

21 Vdmissions are relevant and ma) be proved 
as against the person who makes them 1 Oi 
missions a^amst bis representative in interest" but the^ 
iversons makmg cannot be proved by or on behalf of the 
on'theifbfitw^ peison who makes them or by his lepre 
sentative in interest, except in the following 

cases — 

‘ TajI r 11th tdn » 760 p 62“ * Sjbray v llA.fe (183C) 1 M & W 

■TajI i 11th I dn s "61 p 5“3 435 

3 Lloyd v Hiffri (1794) l Tap 178 » Reg v Mallory (1884) 16 Cox 4 jG 
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(1) An admission maj be pioved by or on behalf 
of the person making it, when it is of such a nature that, 
if the person making it were dead, it w ould be relev ant as 
between third persons under section 32 

(2) An admission may be proved bj or on behalf 
of the peison making it, when it consists of a statement 
of the existence of any state of mind or body, relevant or 
in issue, made at or about the time when such state of 
mind or body existed, and is accompanied by conduct 
rendering its falsehood improbable. 

(3) An admission may be pioved by or on behalf 
of the person making it, if it is lelevant otherwise than as 
an admission 

Illustrations 

(a) The question between A and B is whether a cirtam died is 
or js not forged A affirms that it is genuine, B that it is forged 

\ may prove a statement by B that the deed is genuine, and B may 
prole a statement by A that the deed is forged but A cannot prove di 

" prove a statement J 

vwaj 

Evidence is given to show that the ship was taken out of ber proper 
course 

A produces a book kept by him in the ordinary course of his business 
showing observations alleged to have been taken bj him from day to da} 
and indicating that the ship was not taken out of her proper course V 
may prove these statements because the} would be admissible between 
third parties if he w ere dead under section 32 clause (2) 

(c) A is accused of a crime committed b} him at Calcutta 
He produces a letter written by himself and dated at Lahore on 
that da}, and bearing the Lahore post mark of that da} 

The statement in the date of the letter is admissible because if A 
were dead it would be admissible under section 32 clause (2) 

(rf) A is accused of receiving stolen goods know mg them to be 
stolen 

He offers to prove that he refused to sell them below their value 
A may prov e these statements though the} are admissions, because 
the} are explanatory of conduct influenced b} facts in issue 

(e) A is accused of fraudulently having w his possession counter 
felt com which he knew to be counterfeit 

He offers to prove that be asked a skilful person to examine the coin 
as he doubted whether it was counterfeit or not, and that that person did 
ermine it and told him it was genuine 

\ may prove these facts for the reasons stated in the last preceding 
illustration. 
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Thu section lav. down, .\s a general rule, that admissions are relevant 
and mi) b» proved against the person who makes them or his reprcsentitivo 
m interest Admissions are rele\ ant against persons unking them, and if 
duly pro\ed though not conclusiv e, are sufficient endence of the facts 
admitted* Illustration (a) exemplifies this rule The rule hid down 
m this section must be taken subject to ss 24, 25 and 2G of this Act and 
as 1G4 and 364 of the Criminal Procedure Code* 

An oral confession bv an accused person not being open to exception 
under ss 24 25 or 2G li, as an admission by an accused person, a relevant 
fact and maj be proved at his trial under this section, and therefore such 
a confession made to a Magistrate is relevant, and ina\ be proved b) tin 
evidence of the Magistrate 3 * The accused went to a police station ind 
lodged a first information of murder narrating the events preceding thi 
commission of the oflente and stating further how the offence was com 
nutted It was held that the narrative of the antecedent events vis 
admissible as admissions not amounting to confessions* 

1 ‘As against the person who makes them'.—The expression means 
that admissions are relevant as against the person by or on whose 
behalf the) are made A person is not concluded b) his own statement 
unless the) hav*. been acted upon by the opposite party Tillthev an 
acted upon it maj be shown that the) were mistaken or untrue 

2 ‘Representative in interest’.—This expression will include thew 
who are privies in blood. Jaw or estate The purchaser at an ordinar) 
execution sale is in privy w ith, and is the representative m interest of, the 
judgment-debtor so as to be bound by the latter 8 admissions 1 ' There 
is a distinction between the position of a purchaser m a private sale and 
in a public sale in execution of a decree In the former he derives lus 
title through, and cannot require a better title than, the vendor in thi 
latter he acquires his title by operation of law adversely to the judgment 
debtor and to fried from all alienations and incumbrances eflected b) the 
debtor subsequently to the attachment of the property sold m execution 1 
But the purchaser in a public or a private sale acquires only the right, title 
and interest of the judgment-debtor vvith all its defects and the creditor 
takes the property subject to all equities which would aSect it m the 
debtor’s hands 

Exceptions.—Admissions cannot be proved b), or on behalf of, the 
person who makes them b cause a person will alwavs naturally make stati 

1 J/aung J/i/a v MaTha lo (1897 i>mgh Roy (1921) 49 Cal 16" 

1901) 2 U B I 377 5 lthatt thunder S rlar\ Bern Mu Ihvb 

1 Queen Emprui \ Bhairab thunder, Sirkar, (1896) 24 ( al 62 Mahomed 
(1898)2 0 W Is 702 Mozvffer Ilostem v Kishori Mohun Roy, 

3 S’Aere Stnjhv The Em/ teas, (1881) (189o) 22 Cal 909 r c 

P R No 21 of 1881 (Cr ), teroz v The ® Vtnendronath Sannyal\ Raucoonar 
Crown, (1917) P R No 11 <f 1918 (Cr ) Gho*e, (1880) 8 1 4 0a 

* Legal Eemembraietr \ Laht Mohan 
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(1) An admission raaj be pio\ed b} or on behalf 
of the person making it, when it is of <meh a nature that, 
if the person making it were dead, it v\ ould be relevant as 
between third persons under section 32 

(2) An admission mav be proved by or on behalf 
of the peison making it, when it consists of a statement 
of the existence of any state of mind or body, relevant or 
m issue, made at or about the time when such state of 
mind or body existed, and is accompanied bj conduct 
rendering its falsehood improbable 

(3) An admission may be pioved by or on behali 
of the person making it if it is relev ant otherwise than as 
an admission 

Illustrations 

(a) The question between A and B is whether v certain d id is 
or is not forged A affirms that it is genuine B that it is forged 

4 may prove a statement by B that the deed is genuine and B may 
prove a statement by A that the deed is forged but A cannot prove ai 
stai " e a statement | 

by 


u of her proper 

course 

A produces a book kept by him in the ordinary course of his business 
showing observations alleged to have been taken by him from day to da) 
and indicating that the ship was not taken out of her proper course A 
may prove these statements because they would be admissible between 
third parties if he were dead under section 32 clause (2) 

(c) A is accused of a crime committed by him at Calcutta 

He produces a letter written by himself and dated at Lahore on 
that da) and bearing the Lahore post mark of that day 

The statement in the date of the letter is admissible because if A 
were dead it would be admissible under section 32 clause (2) 

( d) A is accused of receiving stolen goods knowing them to be 
stolen 

He offers to prose that he refused to sell them below their value 

1 may prove these statements though they are admissions because 
they are explanator) of conduct influenced by facts in issue 

(e) A is accused of fraudulently having in his ] ossession counter 
felt com which he knew to be counterfeit 

He offers to prove that he asked a skilful person to examine the com 
ns he doubted whether it was counterfeit or not and that that person did 
txmine it and told him it was genuine 

\ may prove these facts for the reasons stated in the last preceding 
illustration. 
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This action lavs down os a general rule, that admissions are rehv int 
and ma) b* proved against the person who makes them or his repu sent ltivc 
in interest \dmissions are relevant against persons making them, and if 
duly proved thouch not conclusive, are sufficient evidence of the facts 
admitted 1 * Illustration (a) exemplifies this rule The rule laid down 
in this section must be taken subject to ss 21, 25 and 20 of this Vet and 
ss 1G1 and 361 of the Crinnml Procedure Code 3 

An oral confes-ion bv in accused person not being open to exception 
under ss 24 23 or 26 i>, as an admission by an accused person, a relevant 
fact and mav be proved at his trial under this section, and therefore such 
a confession made to a Alamstrate is relevant, and mav be proved h) tin 
evidence of the Magistrate 3 The accused vent to a police station and 
lodged a first information of murder, narrating the events preceding thi 
commission of the offence anti stating further how the offence was com 
nutted It was held that the narrative of the antecedent events was 
admissible as admissions not amounting to confessions 4 

1 ‘As against the per«on who makes them’—The expression means 
that admissions an relevant as against the person b) or on whom 
behalf thev are made 4. person is not concluded bv Ins on n statement" 
unless the) hav e been acted upon by the opposite partj Till thev an 
acted upon it maj be shown that the} were mistaken or untrue 

2. ‘Representative in interest’.—This expression will include thosi 
who arc privies in blood, law or estate The purchaser at an ordinarj 
execution sale is in pmv with and is the representative in interest of the 
judgment-debtor so as to be bound by the latter s admissions 1 ' Them 
is a distinction between the position of a purchaser m a private sale and 
in a public sale in execution of a decree In the former he derives hvs 
title through, and cannot require a better title than, the vendor in th< 
latter he acquires lus title by operation of law adv ersely to the judgnn nt 
debtor and so freed from all alienations and incumbrances effected by the 
debtor subsequently to the attachment of the property sold in execution 1 ’ 
But the purchaser in a public or a j rivatc sale acquires only the right, titlt 
and interest of the judgment-debtor with all its defects and the creditor 
takes the property subject to all equities which would affect it m the 
debtor’s hands 

Exceptions —Admissions cannot be proved bj, or on behalf of, tin 
person who makes them, b cause a person will ahvaj s naturall) make state 


1 ilaung Jh/a \ WaTha la (1897 
1901) 2 U B It 377 

! Queen Empress \ Bhairab thunder 
(1898) 2 C AA >. 702 

3 bhereSuujhv The Empress, (1881) 
P R No 21 of 1881 (Cr ) , Fero• v The 
Crown, (1917) P R No 11 of 1918 (Cr ) 

4 Legal Remembrancer v LaUt Mohan 


LinghRoy (1921) 49 Cal 1 67 
* Ishan Chunder S rLar v Bern Ma Ihvb 
Sirkar, (1896) 24 Cal 62 Mahomed 
Mozvjfer Hossem v Ktshort Mohun Roy, 
(1895) 22 Cal 909 r c 
8 Pinendronalk kannyol v Bamcoomar 
Ghost, (1880) 8 I A 6o 
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ments that are favourable to him To this principle three cxeptiom are 
laid down lit the section.— 

Exception 1.—This exception makes admissible the statement made by 
a person as to the cause of his death, or as to any of the circumstance- 
of the transaction which resulted m his death, in cases in which the cause 
of that person s death comes into question [s 32 (1)], see lllustiations (6) 
and (c) The declarations of the deceased made on the day he wa<- 
wounded, and when he behe\ed he would not recover, were held admissi 
ble, though he did not die until e'even days afterwards, and though the 
surgeon did not think his case hopeless, and continued to tell linn so until 
the da\ of his death> 

Exception 2.—The state of a man’s mind or bod} is relevant under 
« 14 and statements narrating such facts indicating th° state of nnnd oi 
body may be proved on behalf of a person narrating them But such 
statements should have been made at or about the tune when such state 
of mind or body existed see illustrations (d) and (e) Section 14 merclv 
declared that such statements are relevant This clause shows that such 
facts or statements may he proved on behalf of the person making them 

Exception 3.—This exception lays down that facts which are relevant 
under ss 6 to 13 will not be rendered inadmissible becauso they maj be- 
proved on behalf of the person making them Illustrations (rf) and (e> 
refer to tins exception 


C AbhS 

Where the plaintiffs and some of the defendants were co owners of 
certain properties, the question at issue being w betber there was a jiartition 
between them, and whether under that partition the defendants came to 
be in ]X)Ssc«sion of a specific property m lieu of their shares m all the- 
properties, a petition and a written statement filed by the defendants in 
certain prc\ ious suits admitting the partition and the cxtlusne acquisition 
of the sjiccific property werte put in, but objected to as inadmissible in 
evidence it was held that the documents were admissible against thore- 
defendnnts under ss 11 (2) and 21 (3)*. 

22. Oral admissions as to the contents of a docu- 
\\ hen or«i ml ment are not relevant, unless and until the 
ims.ion-. as t<> party proposing to prove them show* that 
went-, nn reic- be is entitled to give secondary evidence- 
' Mlt of the contents of such document under 

tlie rules hereinafter contained, or unless the genuineness 
of a document pioduced is in question. 

1 lUx v. 1‘o'jtrt J/ojky, (1520) 1 Mood * Qyanne-’aa y. iloharnlauntsaa. 
C. C 117. (1807) 25 CaL 210 
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T1 e contents of a document which is capable of being produced must- 
lie proved In the instrun ent itself and not In parol evidence 

V written contract can onl} be prosed b\ the production of the- 
writ ins itself and if the document is inadmissible from want of registration* 
no secondan evidence of tl e contract can be receiveil V part) s> 
idm in ion as to the contents of a document not made in the pleadings 
but in a deposition is secondary evidence and cannot suppl) the pi ice of 
the document itself* 

The irincitle laid down in this section is i departure from English 
I iw which admits oral admissions of a partv as to the contents of a docu 
ment even when the document might Imc been j reduced as evidence 
a^aimt him 

23 In cimI ca«-es no admission is relevant if it is 
A imu'ion* m tnade either upon an express condition 
milewei wirn that evidence of it is not to be given 1 , oi 
rew»nt under circumstances from which the Court 

can infer that the parties agreed together that evidence 
<>f it should not be giv en 2 

Explanation —Nothing in tins section shall be taken 
to exempt any barrister, pleader, attornc) or vakil from 
giving evidence of any matter of which lie may be com¬ 
pelled to give evidence under section 120 
COMMBNi 

This s cttoti lavs down that m civil cases an admission is not relevant 
(1) when it is made cither upon an express condition that evidence of it 
isnotto be given and(2) whemt is made under circumtances from whicl 
the Court can infer that the parties agreed together that evidence of it 
should not he giv en 

Tins section does not apply to criminal cases (■» e a 29) 

1 ‘Express condition that evidence of it is not to be given’ —This 
section i rotects communications made without \ rejudicc ’ Confidential 
overtures of jacification and anv other ofiers between litigants made 
w itliout prejudice are excluded on grounds of public j olicj For if parties, 
were to be j rejudiccd b) their efforts to compromise it would be lmjosstblc 
to attenift an) amicable arrangement of differences* The expression 

without jrejujice means without prejudice to the wntei of the letter if 
the terms he proposes are not accepted It means this I make jou an 
oiler which )ou may accept or not as )ou like but if yon do not accept 
it im having made it is to have no effect at all % If the terms jroposed 


* Shelf, IIraftm v Panata Ilart 
(18,1)8 11 H C (A C. T) 163 

* IloQfton v llojhton (18a2) 15 Bear 
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3 In re It itr Steamer Cot pa j (187] 
L P GCh 822 8> 
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in the letter are accepted a complete contract is e<t blrJ ed an l the 
letter al fcoti h written without prejud ce otcrates to alte the oil «tate 
of things and to e<*abl h a n<»w one* 

The reph to a lette written witboa j reju 1 ce cannot be a In itted 
in evilence even though no guarded in a imilar manner The words 
once tt-ed will exclude an entire corre'pondence 

The rule which excludes documents marked without prejud ci hi 
no appl cation unless «ome person is m dispute c negotiation with another 
and terms are offered for the «cttlen ent of the depute or negotiation 5 

2 lnder circum tances from winch the Court can infer that the 
parties agreed together that evidence of it should not be given —fcncli 
circumstances nut be of «ueh a character that the loart niL 
natnrallv con e to the conclus on that the parties agreed together that 
• vidence of it «hou!d not be pven In a rnt for rent there wa» a talk of 
-ittlerient be vcen the plaintiff s pleader and one of the defendants when 
the *0111 was about to be in_ ituted It was held that the mere fact of the 
conversation taking place when the parties were contemplating that a «mt 
i u'dit be instituted was not m itself «ufficicn to i event the conversitio 
from bernc put m evidence 3 

Explanation lnder the explanation the le~al advn-er of a |vartv 
ill not 1-e prevented from givm" evidence < f anv eomn umcation made m 
furtherance of anv lUe'xil purpose or anv fact showing that i cnn e or frau 1 
has been committed «ince his cmplovment 

24 \ confession 1 made b\ -in accused person is 

Confess on irrelevant m x criminal proceeding if the 
threat or m 3 king of the confession appears *o the 
ironw wten Court to have been caused bv arv induce 
m ent threat or promise" having reference 
o-eUin? to the charge against the accused person** 

proceeding from a person m authontv 4 and sufficient 
m the opinion of the Court to give the accused person 
grounds which would appear to him reasonable*' for 
supposing that b} making it he would gam anv adv antage 
or avoid anv evil of a temporal nature 5 in reference to 
the proceedings against him 

COMMF\T 

The substantive law of confession is contained in 21 to GO of the 
Evidence \et and the adjective law in « 16J 361 and 533 of the Criminal 
Procedure Code Confessions arc received in evidence in criminal cases upon 
the «an «• pnncipl* on which admL«ions 3re received in civil ca«e namely 

I ITo hr t WUhr (1SS0) 3QP H I* m. 1 l«l 
33 j. * Jleajin J la cr v If nudu M 

S >/itJtarrar v GtiaMai (1S*1 ) 23 (19IC) 44 til 130 
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the i resumi tion that a jeton will not make on untrue statement against 
his own interest A man of sound nnnd and full age who makes a state 
ment in ozdrnin simple language and has not been the victim of 
mal practice threat or inducement m making such statement must be 
hound bv the language of the statement and In its ordinary j Iain 
meaning and the act spoken to must be given its legal consequence 1 

The confession of an accu ed is onlv rcle\ ant against himself though 
& 30 is an exception to this rule 

■According to s 21 a confession by an seemed is irrelevant if it is 
caused ha (1) lnluocmcnt (2) threat or (3) | roirme The inducement 
threat or promise should Ime (a) reference to the charge against the 
accuse! (h) proceeded from a person in authoritv \nd (c) been sufficient 
to give the arcu ed person reasonable grounds for supposing that b) 
making the confession he would gam anv ulvanta n e or avoid any cm! of 
a temporal nature m reference to the procce 'in s i e ainst l im 

4 confession is relevant— 

(1) if it is made after the impression caused bv inv such mduce 
ment threat or i romise has been full) removed (s 28) 

(2) «f it is not made to a police officer (« 25) or 

(3) if it is made m the presence of a Magistrate when the accuse l 
is in custody of a police officer (s 20) 

Under the Engkh law confessions an divided into two classes (1> 
Judicial confessions and (2) Extra judicial confessions 

(1) Judirial confessions are those which arc made before a Magis 
trate or in a Court m the course of legal pr >cee Imgs 

(2) Extrajudicial confessions are those which are made by tl 
I irtv elsewhere than before a Magistrate oi m a Court 

I ‘Confession’ — l confession is an admi-sion nude at any time b\ 
anv person charged with a crime stating or suggesting an inference that 
I e committed that crime* 

The word confession cannot le construed as including a mere m 
culpatorv admission which fills short of being an admission of guilt 3 
4n incriminating staten ent which falls •*hort of an absolute eonfe«si >n 
I utfrom which the inference of guilt follows is a confession within the 
meaning of this 4ct* 

4 confession if proved satisfactoril) to be voluntirv and genuine i 
legal and sufficient j roof of guilt of the accused w ltliout corroboration 
but ordmanl) tl e practice is to require some support fora confession son e 
corroboration from facts established outside the confession and reason ible 
consistency with the surrounding circumstances ibout which there is 
no doubt The confession must 'be looked at as a w hole and it would not 
lie right to take isolated jiortions of it and to consider whether any of them 

1 Per Mears C I in Raggka \ ' Queen b ipre j v Jagrup (188j) 7 

/ -nperor (19’j)23A L J 821 r B All 646 C4S 
* Steplnng Dig Queen En/ress \ * Quee i Ei pres » v Sana (18S9) 14 j 

Ihbufal (1884) 0 All 500 539 F B Bom 260 l n Halt nan v Amy 

Q eei E tjressy Sana (1839) 14 Bom Emptror (190 )P P \o 20 oi 19U> 
-W* f B (Cr) 
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amounts to an admission of guilt or not 1 The Court, however, is at 
liberty to disregard any self exculpatory statements contained in the 
confession which is disbelieved* Where it is found that certain state 
ments in the confession are false the entre confession need not 
be rejected for that reason 3 But if it appears that the confession has 
been improperly induced, then the Court is bound to exclude it, no matter 
how true it may be 4 Deliberate and voluntary confessions of guilt if 
•clearly prosed, are among the most effectual proofs in law 5 

In f ngland when a doubt arises as to the admissibility of a confession. 


render a confession irrelevant under this section that there may have been 
-added to it a statement which has been improperly induced by threat or 
promise In order to make a confession irrelevant it must be shown that 
the confession itself was improperly induced® It is the duty of the Court 
to inquire very carefully into all the circumstances under which the < onfession 
was taken and particularly as to the length of time during wInch the 
accused was m custody 10 

V confession differs from an admission 

(1) The former is a statement made by an accused jerson which 
is sought to be proved against him in a criminal proceeding to establish 
an offence while under the latter are comprised all other statements 
imounting to admissions as defined in s 18 

(2) A confession is a conclusive proof of the matters confessed 
an admission is not a conclusive proof of the matters admitted, but ma\ 
operate as an estoppel 

(3) A confession always goes against the person making it m 
admission may be used on behalf of the person making it under flip cx 
ccptions provided in s 21 

See comment on s 17, supra 

2 ‘Inducement, threat or promise’.—Any of these need not be 
■expressed, but may be implied from the conduct of the person in author 
Uy, the declarations of the prisoner, or the circumstances of the ca«c u 


1 Queen Empress v Jarjrup, (1SS5) 7 
.All 640 Mb f ti _ 


* Emperor \ IMajji, (1006) 8 Bom L 
ft C97, 699 

1 Emperor n l'.arayart,(1907) 0 Bom 
L.P 789 601,32 Bom 111,1- b 
e [1693] 2 Q B 12 


' (1900) 2 Bom L R 7C1 
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* Q teen Fmpress v Basicanla (1000)2 
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9 Emperor v \arajav, (1907) t) 15, in 
L. R 7«9, 801 32 Bom 111 r u 
W Queen Fmprest \ Earajan (1901)J 
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1* Jieg v Gtllu (18CC) 11 C« x 69 
King Emperor y ALkiluhxeart rrarnl 
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The threat to come under this section must be sufficient to gn c the 
accused grounds for supposing that, by making the confession, he 
would gam an advantage 1 

To reject a confession it is not necessary that there should be positne 
proof to establish that the confession had been obtained by use of threat, 
persuasion, etc 4nything from a barest suspicion to positne evidence 
would be enough for a confession being discarded A confession in its 
normal state is an entirely suspicious article A retracted confession is 
wor«e* 

3. ‘Hating reference to the charge against the accused person’.—Charge’ 
means a criminal charge or a charge of an offence in a criminal pro 
ceedrng The inducement, threat, or promise, must be with reference to 
the offence, with which the accused is charged A confession obtained b\ 
an inducement relating to some collateral matter unconnected with thi 
charge will not be excluded from cv idence 

\n inducement to confess regarding one crime will not invalidate a 
confession as to another and different one except where the two offence* 
a c so blended together as to form one transaction 1 

V promise or threat made to one prisoner will not render i confession 
made bv another who was present and heard the inducement irrelevant 1 3 * . 

4 ‘Pereotl m authority’.—This expression docs not mean v person 
hav ing control ov er the pro«ecution of the accused 1 * The test w ould seem to 
be has the person authority to interfere m the matter and am concern 
or interest in it would be sufficient to give him that authontv \ccordmg 
to English cases anyone engaged in the arrest,detention examination or 
prosecution of the accused, or some one acting m the presence and without 
the dissent of such a person is a person in authority 0 The belief of an 
accused that the persons to whom he made a confession were [arsons in 
authority is not sufficient to bring them within the term 7 

An attorney engaged in the investigation of a crime for the |>im]om. 
of getting up a prosecution, is a [erson clothed with authoritv to nffu 
such an inducement* 

5 ‘Grounds which would appear to him reasonable’ —The word 
appear’imports judicial discretion It sLows that the Court has to decide 
the preliminary question of admissibility on a consideration of the ev idem e 
and the surrounding circumstances 9 The question which a Court has to 
decide when determining on the admissibility of a confession is whether 
it appears to the Court to have been induced by the means mentioned in 

i S Hitler] i v Queen Empress Ti ll C 33N 

(1S97 1901) 1 U 15 R 147 « Bex \ Pountrej (18Jl) ~ k P 

* PcrMukerji.J m Btiyjha v Emperor 302 

<1925) 23 A L J 821, r V, Partap * E nperor v GancsU C/oi h i Co'der 
Am qh (192a) C Lah 41 j (19° )OOCit 127 

3 Regina v A nn 11 earn, (1841) Car k * The Queen v Cro/don, (1S4G) 2 for 

XI 109 67 

* PtQ v Jacobi (1^9) 4 Coxal 8 Emperor v Barayan (1907) 9 Rom 

s Jiey v Naoroji Didalhai, (1872) A L. R 789, 801, 32 Bom 111, f b 
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that section It maj be that thia section docs not require posit nc proof 
within the meaning of s 3 of improper inducement to justify the rejection 
<f the confession The use of the word ‘appears’ indicates it may be 
irgued a lesser degree of probability than w ould be necessary if ‘proof 
hid been required A Court might perhaps in a particular case fairly 
1 esitate to saj that it was proied that the confession bad been unlawfulh 
tbtnined and jet might be in a position to say that such appeared to it 
to have been the case Still although a confession may be rejected on 
well grounded conjecture there must be something before the Court on 
which such conjecture can rest The mere subsequent retraction of i 
confession which has been duly recorded and certified bj a Magistrate, is 
not enough mall cases to make it appear to ha\e been unlawfully induced’ 1 
The Court has to determine the sufficicncj of the inducement threat or 
iromisc is affording certain grounds to sec whether the grounds would 
ippeir rcisonable for the supjxeit on mentioned m the section and to judg< 
whether the confession appears to ha\e been caused m consequence of 
the inducement 
ably based on tk 
confession The 

in authority lias to be taken into account bj the Court in determining the 
t licet of the inducement threat or promise It has to consider not merelj 
the actual words but aI«o the words coupled with the acts or conduct of 
such jierson which might be construed b\ the accused in his position as 
amounting to an inducement threat or j roniixc A \ erfectlv innocent 
expression coupled with the acts and conduct and the surrounding cir» 
cumstinces mi) amount to the same* 

A retracted confession is inadmissible undir tins section 3 

6 ‘Temporal nature’—The inducement must be of a temporal 
kind Confessions obtained by spiritual exhortations ire admissible m 
isidence 

A mercK moral exhortation to tell the truth is not objectionable* 

Confession bj an accused who has been administered an oath—\ 
confession by an accused person is not rendered irrelexant under this 
Miction merelj because the accused jierson li is been sworn or affirmed 5 

C \S ES 

Inducement —On the examination of an accused therefore the Magts 
~ l tn l""" *' ° At--* es clerk told the accused not to 

at he said would be taken down. 
It w as held that this was an in 
it was therefore not receivable in 


v (Jure* EmjjrM v Baxicanla (1000) 
2 Bom L. R 71>1 "65 
] Emptror r PanMourt Dull (1924) 
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evidence 1 On a trial for lareenj, evidence was received of a confession made 
bv the prisoner to the prosecutor in the presence of a Police Inspector nn 
mediatel\ after the prosecutor had said to the prisoner The Inspector 
tells me jou are making housebreaking implements, if that 13 so you had 
better tell the truth it may be better for jou It was 1 eld that the con 
fes-ton was not admissible in evidence* 

A confession made bj an accused on the faith of a promise made bj 
the police-officer making the inquiry that he would get off if he made t 
disclosure* or would get a pardon 4 was held to be inadmissible in evidence 
Stmilarh, a confession made before a Magistrate w ho had told the accused 
that if he made a full confession he would take that fact into consideration 
m awarding punishment was held inadmissible' A confession made bj 
an accused person with the explanation added that he was given to undei 
stand that he would be made an appro\er or there was a reasonable prospect 
of his receiving a pardon is not admissible in evidence'' But where after 
making such a confession the accused makes a statement under s 361 of 
the Codo of Criminal Procedure m wkn.li after stating that he has now no 
hope of obtaining a pardon he affirms the confession previnush made 
such statement mav be used as against the ]>e-son making it 7 

No inducement —The prisoner was called up by his master and told 
kou are in the presence of two police officers and I should advise you 
that to an> question that nnj be put to jou you will answer truthfully 
so that if >ou have committed a fault jou may not add to it b\ stating 
what is untrue The master afterwards added Take care we know 
more than you think The prisoner thereupon made a statement It 
was held tl at such a statement was admissible a„ainst him on lus trial for 
larcenv* 

The accused, while in the custody of a policeman on a charge of arson 
said to her mistress If >ou forgive me I will tell you the truth The 
mistress answered 4nn did you doit* The prisoner thereuj on made 
a statement It was held that the statement thus made was admissible 
against the accused 9 

An accused was before a Magistrate on a charge of felony and after 
agist rate said to him 
iken against vou and 
It was held that 
given in evidence 10 


1 R 3 v Drfo <1817)8 0 P 140 
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A and liis wife were separately in custody on a charge of receiving 
tolen property A person, who was in the room with A, said “I hope 
yon will tell, because Mrs G can ill afford to lose the money”, and the 
onstahle then said “If jou will tell where the property is, yon shall see 
your wife” It was held that a statement made by A afterwards was 
idmissible m evidence 1 * 

A was in custody on a charge of murder B, a fellow-prisoner, said 
to him “I wish you would tell me how you muidered the boy—pray split” 
A replied “Will jou he upon your oath not to mention what I tell you 
B went upon his oath that he would not tell A then made a statement 
It was held that this was not such an inducement to confess as would render 
the statement inadmissible* 

The prisoners, two children, one aged eight and the other a little older, 
were tried for attempting to obstruct a railway tram It was proved that 
the mothers of the prisoners and a policeman being present, after they had 
been apprehended, the mother of one of the prisoners said “You had better, 
as good bovs, tell the truth” whereupon both the prisoners confessed 
It was held that this confession was admissible in evidence against the 
prisoners’ 

A prisoner charged with felony being in custody handcuffed in the 
house of the prosecutor, after a conversation with the prosecutor and 
another person, in which he was told that they would do all they could for 
him, said ‘If the hand cuffs are taken off I will tell jou where I put the 
property” It was held that this statement was recenable in evidence, 
uid could not be objected to, either as a confession made under a promise 
or a statement obtained by duress 1 

Where a police officer read over to the a< cused the statements which 
he had taken from others and then told him, ‘ I know the whole thing now 1 , 
ind the accused thereupon made a statement m consequence of which he 
was arrested and his confession was duly recorded, it was held that the 
confession recorded nnder those circumstances was free and ■voluntary 
and was perfectly admissible in evidence* 

Person in authoritj.— Auditor.—W, a travelling auditor in the service 
of the G I r Railway Company, having discov ered defalcations in the 
account of the prisoner, who was a booking clerk of the Company, went to 
him and told him that, * he had better pay the moncj than go to jail”, 
and added that “it would be better for lum to tell the truth after which 
the prisoner was brought before the Traffic Manager in whose presence he 
Bigned a receipt for, and admitted having recen ed a sum of Rs 826 8-0 
The prisoner was subsequently put on Lis trial for criminal breach of trust 
is a servant m respect of this and other sums It was held that the words 
u«ed by W, the travelling auditor, constituted an inducement to the 
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prisoner to confess, and that IV was a person in authority, and that the 
receipt signed by the prisoner was, therefore, not admissible in evidence 
on Ins trial 1 . 

Panehayat.—Where an inducement to confess a crime proceeded from 
the member of a panch, the confession made in virtue of the inducement 
■was held not bad, the member of the panch not being a person in authority 2 
A panehayat is not a police officer but he is a person in authority 
•within the meaning of this section A confession made by an accused 
before the panehayat who onlv told the accused to speak the truth was 
held admissible in evidence 3 * But it is for the Court to decide what weight 
should be attached to such an admission 1 

A confession is inadmissible when, in answer to the enquiry of the 
accused, whether he would be saved from the consequences if he confessed, 
the panehayat assured him that he would be let oft if he disclosed everj- 
thing, and when the confession was made as the result of such assurance 5 
Magistrate—A Deputy Magistrate, before taking down a statement 
from a person, brought before him bj the police, noted on the paper on 
which he was about to take down the statement, the following words which, 
after excluding the police officers from his presence, he had verbal!v 
addressed to the accused “After excluding from rri} presence the police 
officers who brought him, I warned the accused that what he would £>a> 
would go as evidence against bun, 60 he had better tell the truth” It 
was held that the use of such language was calculated to hold out an m 
ducement to the prisoner to confess, and that such a confession was there 
fore inadmissible in evidence against him® 

Two day8 after a dacoity bad been committed in a certain village, T 
■went to the Village Magistrate of that village, who was enquiring into the 
dacoity and requested him to report that T had not been concerned in the 
-dacoity The Village Magistrate replied that there was already a hue 
-and cry against T, but that, if T spoke the truth ho would consult the 
Head Constable and arrange that T should be taken as a witness T at 
first denied all knowledge of the dacoity, but ultimately made a confession 
T was charged, with others, with having committed the dacoity, and this 
confession was deposed to by the Village Magistrate It was held that 
the Village Magistrate was a person in authority, and that, as the arrange 
ment promised by him before the confession was made was obviously in¬ 
tended to be one that w ould save the accused from prosecution if he would 
confess, the confession was irrelevant 1 


1 Reg v Sairojt Dadabkai, (1872) 9 
B R C 378, A mperor v Dmannth, 
<1920)23 Bom L It 37S, Jga Pye x 
King Emperor, (1904) 2 L B It 316 

* Emperor x Fernand, (1902) 4 Boro 
I. R 78j A mnlhia is not a person in 
authority Emperor \ liar Pian, (1920) 
-49 All 57 

3 The Emperor v Jasha Beura, (1907) 

11C W N 904 , Empress of India v 

Mohan Lai, (1881) 4 All 4G 


* Punjab Si ugh v Hamautar Singh, 
(1919) 4 P L J 070 
s Emperor x Gunesh Chandra Golder, 
(1922) 60 Cal 127 

6 Q nen Etaptess x U:eer, (188-4) 10 
Cal 775 

I Thnniraya iluirily v Emperor, 
(1902) 26 Mid 3S Jogjtban, Santosh and 
Earcndra v The King Emperor, (1909) ** 
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Doctor—The ace—ed made a ccnfe*sion if hi guilt to the medical 
oSce' o r h_ re"in:e'’t who toM the acceded when he was under hi 
t ea wert in the hctpi al that i would be better for Lira to tell the truth 
as to ho-v L" came a v o-t certain wound. It was held that th*> me<L<~a f 
orce' was rot a («r=on in authontv in respect of arv jroceedin fK » whic* 
mi ht be con era* la ed o taken against the accused who made t v e con 
fe«fc on to hi*, and that all tha he repre<erted to the accused was that 
on medical ground, it wo Ji he for the accused « becefi if he to’d th 
tru h as to how he can e be the wound. 1 

Ccsnisslo-eii cC er The accused made a confer on of their guit 
to the t i p.w n ored 0.ace o f their rwnrrent who tated to the a'cu.cd 
that he h-d alre ds obtained lafoTiiation from ano her jer-on ard 
•caused wrtt' if the* to'd the truth It was held that the 0*ncer wa~ 
not «hown to he a ie-»or in authontv n relation to am proceedm that 
»e"e to be taken anur them and that the alle’ed deception "ml in 
ducewent were cohered tv t v e p ovlious of * 2°" 

Captain. Tbe ca am of a ve-sel Mil to ore of his vido-s «j.j« ed 
i * Lavin'* to’en a wa ch— "That unfo ttinate w„t b has teen f and ar I 
if sou do cot tell n- who sour |urtr<*r wa« I will commt vou to p loi 
as Mxn a. »e et to Nesua tie ' ou are a darned viliam «i”d the 
•allows i pam el m sour fa-e It was Leli that a nfe*. n nude Is 
the tai'or af e tkn threat wa *> t receisahle in esiun e on hu trial for 
the felons'* 

Sp rltuil eitotatl-'n. Vn seemed chared with i unie a few 

davs «»*o t of feurteen w « to J bs a c an who wa. j -pvn when he wi-. 

taken ui but no a con. able Now kneel ioj down I au „oin to a ' 

soa a verv vnou j..e» i n and I hope sou will tell rue tbe tni h m the 

\ rt-e^ce o* the Mm htv The accused in eonsetiuenre r a le certain 
v ate” e”t It was h*»l 1 that tbe *ta ement wer* adrum il i*tn evidence* 

25 No confe ^on 1 nude to i police- 
officer- shill be proved a* n ga n>t 3 a fer o l 
iccu ed o f an\ ollence 

< O 31 31 E \ ‘ r 

Lr le'this-ecticn a confer on made to a fol ce~cf5cer * maun i~ die* 
n evidence excep *o far e« i* p'onded bv « 2 ~ 

The object of this «ection and « £t> l to prevent the j ractice of torture- 
Is the potce for the purpet-e of extracting confe«s or* frin accused 
je-soss teder thu «ec ion no confe*. ion made to a p<!are-cEcer t* 
adni*ible agates the accused \nv ircnrimatin” statemert nade bv 

* fmpm<T XalanaJ «I»i $ * F z x PcttiI f 1«3I> 4 C* 4 F £ n 

KraLKSO- « Pr* IHLut*. 1U/ (IKh, | JK Jv 

S £»i^"jrT * till 

Km L. H. .O* 


< nf~ n to 
I* thre-o&crr cot 
t l»* pc Yrd. 



an accused to a police officer is inadmissible in e\ idence 1 TLe broad 
ground for not admitting confessions made to a police officer is to avoid 
the danger of admitting false confessions’ Under the next section a 
confession made to a private person by a jierson in custody of the police 
is inadmissible in evidence 

Section 26 does not quahfj the pi un meaning of this section 3 

Section 27 senes a-» a proviso to this section 

Section 1C2 of the Criminal Procedure Code enacts that no statement 
made bv an} person to a police officer in the course of an investigation 
•>hall if taken down in writing, be signed by the person making it, nor 
shall such writing be used as evidence 

I ‘Confession’.—The Madras High Court has held that a statement 
of a confessional nature made bv a witness to a police officer is a confessio 1 
of an accused jierson within the purview of this section The section 
renders the statements of approvers to police officers inadmissible An 
admission of guilt made to a police officer by any person cannot be proved 
as against any person accused of any offence whether he be the person who 
made tbe admission or not* 

This section docs not exclude all statements by an accused to the 
police but onl} confessions There is a distinction between mere admis 
sions and confessions which are statements either directl} admitting guilt 
or suggesting the inference of guilt of the crime charged The general 
rule in the section is further subject to that which admits statements 
leading to discovery whether they amount to confessions or not Excul 
pator} statements by an accused to the jiolice as to what according to 
his case, actually happened on the occasion of the commission of the 
offence and put forward b} waj of defence are admissible as admissions 
notwithstanding that they are shown by other e\ idence to bo untruthful 
A Useful test as to the admissibility of statements made to the police is to 
ascertain the purpose to which they are put by the prosecution If the 
prosecution relies on the statements as true they may and probably in 
many cases will be found to amount to confessions If they are relied on 
not because of their truth but of their falsity and as a circumstance thereby 
tending to prove the guilt of the accused, they are admissible as admissions 
Where the accused told the police that certain other persons had killed the 
■deceased, described the occurrence, and stated that he was seized by them 
but escaped and concealed himself in a paddy field that he went to the 
houses of several people for assistance against the murderers but was turned 

* Q'ilVf. EwjWIS”, list 

. 6 All 209 232 F b 

8 Queen v Hurribole Chunder Ghost, 
(1870) 1 Cal 207 

V MiLthukum/iraswai ti Pdtai v Kings 
hmperor, (1912)3oMad 397 i B , c 
• King hmperor v Nilahanta, (1912) 
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Doctor.—The accused made a confession of Jus guilt to the medical 
officer of Ins regiment who told the accused, when he was under his 
treatment in the hospital that it would be better for him to tell the truth 
os to how he came about certain wounds It wns held that the medical 
officer was not a person m authont\ in respect of an) proceedings which 
might be contemplated or taken against the accused w lio made the con¬ 
fession to him, and that all that he represented to the accused was thit. 
on medical grounds it would be for the accused s benefit if he told the- 
truth ns to how he came by the w ounds 1 

Commissioned officer —The accused made a confession of their guilt 
to the Commissioned Officer of tlieir regiment who stated to the accused 
t'nt he had a 1 rends obtained information from another j erson and 
promised sccrecj if tliev told the truth It wns held that the Officer was 
not shown to be a |erson in authoritv m rehtion to am proceedings that 
were to he taken against them and that the nllcged deception and m 
dticemcnt w ere cov ored b) the prov isions of s 29" 

Captain —The captain of a vessel said to one of his sailors susjected 
of having stolen n watch— Tlat unfortunate watch has been found and 
if jou do not tell me who vour partner was I will commit jou to pn«on 
is soon as we get to Newcastle kou area damned villain and tit 
gillows is painted in vour ficc It was held that a confession made b) 
the sailor after this threat w is not rcceiv tble m evident( on his tml for 
the felon)' 

Spiritual exhortation Vn accused charged with murder being a few 
davs short of fourteen was told b) a man who was jresent wlcn lie wav 
t ikon up hut not a constable Now kneel vnu down I am gom„ to ask 
vou a verv senous question on! I hope vou will tell me the truth in tlie- 
presence of the Alnugl t) The accused in consequence made certain 
statements It was held that the statements were admissible in evidence*- 


{< nfmian t o 
I* lies- officer not 
t< in i ttm«l 


25 No confession 1 made to a police- 
officer 2 shall be proved as against -1 a person 
accused of anj oftcnce 


( O M M F N lp 

Under this sectic n a confession made to a j olice officer is jnadnu««.ible- 
\w evidence except so far «■» is provided liv p, Ti 

The object of this section and s 2G is to prevent the j rnctice of toiture- 
h) the police for the purpose of extracting confessions from accustd 
j»cr«oas Under this section no confession made to a police officer is 
admissible agun«t tie accu«ed Am incriminating stateiunt made hv 


1 / I }*rv r v ilakmutdbultk, (10UT) g 
Hum L. I 507 
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mi accused to a police officer is inadmissible in evidence 1 The broad 
ground for not admitting confessions made to a police officer is to avoid 
the danger of admitting false confessions* Under the next section a 
confession made to a private person bj a j»erson in custolj of the police 
is inadmissible in evidence 

Section 2G docs not qualify the plain meaning of this section 3 

Section 27 serve-, as a proviso to this section 

Section 162 of the Criminal Procedure Co le enacts that no statement 
made b\ anj person to a police officer in the course of an investigation 
shall if taken down m writing he signed b> the person making it, nor 
shall such n ntmg be used as evidence 

I ‘Confession* —The Madras High Court has held that a statement 
of a confessional nature made by a witness to a police officer is a confession 
of an accused jerson within the purview of this section The section 
renders the statements of approvers to police officers inadmissible An 
■admission of guilt made to a police officer bj any person cannot be proved 
as against any person accused of any offence whether he be the person who 
made the admission or not* 

This section does not exclude all statements by an accused to the 
)>olice but onlj confessions There is a distinction between mere admis 
■sions and confessions which are statements either directly admitting guilt 
or suggestmg the inference of guilt of the crime charged The general 
rule in the section is further subject to that which admits statements 
leadmg to discover) whether they amount to confessions or not Excul 
pator) statements b) an accused to the police as to what according to 
his case actualh happened on the occaston of the commission of the 
offence and put forward by way of defence are admissible as admissions 
notwithstanding that they are shown by other evidence to be untruthful 
A useful test as to the a limssibility of statements made to the police is to 
ascertain the purpose to which they are put by the prosecution If the 
prosecution relies on the statements as true they may and probably in 
many cases will be found to amount to confessions If they are relied oil 
not because of their truth but of their falsity and as a circumstance thercb) 
tending to prove the guilt of the accused they are admissible as admissions 
"Where the accused told the j ohee that certain other persons had killed the 
deceased described the occurrence and stated that he was seized by them 
but escaped anil concealed himself in a paddy field that he went to the 
houses of several j eople for assistance against the murderers but was turned 

* Queen Empress v Baba Lai (18S-I) 
b All 509 53° f b 

* Queen v IItimbale Chut der GAose 
(1876) 1 Cal 207 

* 1/ulftutunwrnsu’ai tt Pillai v Air 
I. m per or (191°)3oMad 39i F B «■ 

King Emperor v A ilalanta, (1912) 

Mad 247 / 
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uwav as a mad man, and that he then went and slept at the house of 
another jieraon it was held that the statements were admissible in evidence 1 . 

2, ‘Police-officer’.—This term should not he read in a strict techni¬ 
cal sense hut according to its more comprehensive and popular meaning 2 . 
It applies to even police officer and is not restricted to officers in a 
regular police force Thus a Chovvkidar*, a Police Patel*, a village 
headman under the Burma Police Art' and an Alihan officer®, arc- 
[tohco officers, but a jailor 7 , an excise officer 8 , and an Assistant Com¬ 
missioner not acting as a Magistrate but merclv as an executive officer 9 , 
are not 

V statement made hj an accused to the police which does not amount 
directly or indirectly to an admission of anv criminating circumstances i«s 
admissible in evidence hence, where the accused was found earning awav 
a ho'c at night and when asked by a policeman on dutj about the owner¬ 
ship of the box he stated that the box belonged to him this statement- 
was held admissible against him in a trial of theft regarding the box 10 

An admission made to a police officer before arrest is admissible m 
evidence 11 

3. ‘As against’.—This section does not preclude one accused person 
from proving a confession made to a j»olicc officer bv another accused 
jierMm tried jointly with him Such a confession is not to be received or 
treated as evidence against the person making it but simpl) as evidence- 
on bebalf of the other 17 A confession might be inadmissible under this 
section, vet for other purposes it would be admissible as an admission 
under s 18 against the person who marie it in his character of one settuig 
tip an interest in propertv the object of litigation orjudml enqunj and 
disptml** 

CASES 

P, accused of the murder of a girl, gave a jiolice officer n knife, 
sijing it was the weipon with which he had committed the murder He 
also Mid that he had thrown down the girls anklets at the scene of tho 
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murder and would point them out On the following day he accompanied 
the police officer to the place where the girls body had been found and 
pointed out the anklets It was held that such statements being con 
fesaions made to a police officer, whereby no fact was discoiered, could 
not be proved against P 1 

The accifeed on his arrest, made a statement in the nature of a 
confession, which was reduced into writing by one of the Inspectors m 
whose custody he was, and subsequently signed and acknowledged bj him 
in the presence of the Deputy Commissioner of Police at the Police Office, 

the DepL x “ n — — - 3 4,4 ng the statement in his 

capacity " At the trill this state 

ment na admitted by the Judge, 

who o\e , prisoner that under this 

section it was inadmissible On a case certified by the Advocate General 
under cl 26 of the Letters Patent it was held that the confession was 
not admissible in evidence 2 

An accused was charged with the offence of belonging to a gang of 
persons associated for the purpose of habitually committing dacoity 
During the police enquiry he had made a statement to an Inspector of Police 
that a bundle of ammunition produced by him was given to him by two 
other accused who were charged with him as being members of the gang 
It was held that though that statement was self exculpatory it was in 
admissible in evidence under this section as it amounted to an admission 
of an incriminating circumstance’ 

"Where an accused person made a confession of his guilt before a 
police officer and subsequently repeated before a Magistrate the facts and 
contents of his earlier confession without vouching for its truth it was held 
that the statement before the Magistrate was inadmissible in evidence* 


26 No confession made by any person whilst he 
Confu.ioi. by is m custody 1 of a police officer 2 , unless it 
of h ^oiici 3 ^e ma( ^ e ln the immediate presence of ft 
not to be proved Magistrate 3 , shall be proved as against 
against him such person 

Explanation —In this section “Magistrate does not 
include the head of a village discharging magisterial 
functions in the Presidency of Fort St George or m 
Burma or elsewhere, unless such headman i* a Magistrate 
exercising the powers of a Magistrate under the Code of 
Criminal Procedure, 1882 
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COMMENT. 

Section 23 excludes confession to a police officer under any circum¬ 
stances. Under this section no confession made by a person m custody 
to any person other than a police officer, shall be admissible, unless 
made in the immediate presence of a Magistrate This section excludes 
•confessions to anyone else, while the person making it is in a position to be 
influenced by a police officer The presence of the Magistrate secures the 
free and \ oluntary nature of the confession and the confessing person 
has an opportunity of making a statement uncontrolled by any fear of 
the police 1 Thus, this section is a further extension of the principle laid 
down in s 23 Section 25 applies to all confessions to police officers, this 
section to confessions to persons other than police officers but made while 
in police custody A confession to a police officer w ill be inadmissible in 
evidence under s 23 e\en if it is made in the presence of a Magistrate 

A statement made to a police officer by an accused person, while in 
the custody of the j ohcc, although intended to be made in self exculpation 
and not as a confession, may be ne\erthcless an admission of a criminating 
circumstance, and if go, under ss 25 and 26, it cannot be proved against 
the accused* If it is an admission of a criminating circumstance it cannot 
be used in evidence either under s 25 or 26 s 

I. ‘Custody’.—The mere temporary absence of a policeman from 
the room m which the confession is recorded does not terminate his 
custody of the accused, if he has taken efleeti\c steps to pre\cnt Ins escape 
whether by locking the door of the room or by waiting outside 4 

\s soon as an accused or suspected person comes into the hands of 
police officer, lie is, m the absence of clear and unmistakable evidence 
to the contrary no longer at liberty, and is, therefore, in custoth within 
the meaning of this Section and s 27 s 

2 ’Police officer.'—The term includes police-officers of Natnc 
States 8 A jailor is not a police officer, and a confession made to him nun 
be gn cn in e\ id once 1 

3. ‘Immediate presence of a Magistrate’.—The word Magistrate 
includes Magistrates of \atnc States 5 A statement made on oith 
before Coroner is admissible in e\idence* 

If the confession is made by a person to another person while m the 
•ciistorh of the police, then the presence of a Magistrate is essential But 
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■\ confession made to a Magistrate while m the custody of the police is 
admissible 4 confession made while in the custody of the polite to an 
officer who i-> not a Magistrate is not admissible m evidence 1 

C 4 S RS 

Cu^todj —4. person under arrest on a charge of murder was taken in 
a tonga from the place where the alleged offence was committed to 
Godhra V friend drove with her in the tonga and a mounted \ oliceman 
rode in front In the course of the journey the policeman left the tonga 
and went to a neighbouring village to procure a fresh horse the tonga 
meanwhile proceeding slowly along the road for some miles without anj 
escort In the absence of the policeman the accused made a conumuu 
catton to her friend with reference to the alleged offence At the trial it 
was proposed to ask what the prisoner had said on the ground that she 
was not then in custodj and that this section did not applj It was 
held that notwithstanding the temporary absence of the policeman the 
accused w a& still in custody and the question must be disallow ed 2 

While the accused was in the lock up of the Magistrate under trial 
he was sent up by the Magistrate to a hospital for treatment He nas 
taken from the lock up to the dispensary by two policemen w ho waited 
outside on the verandah of th< 
the dispensary by the doctors 
to another patient who happen 
doctor It was held that the ( 

cause the accused, who was in police custody up to his arrival at the 
hospital remained in that custodj even though the policemen were 
standing outside on the verandah* 

27 Provided that when any fact is deposed to 
How TOuch of discovered in consequence of information 1 
«eiv™ atI °fro m recelve ^ from a person accused 3 of anv 
accused may be offence in the custody of a police officer 3 
proved 50 mi ich of such information whether it 

amounts to a confession or not, as i elates distinctly to 
the fact thereby discovered, may be proved 

COMMENT 

This section conies into operation only if and when certain facts are 
deposed to as discovered in consequence of information received from an 
accused person in police custody In such a case so much of the information 
as relates distinctly to the fact or facts thereby discovered is admissible* 

1 E n per or v Mhabh Ran a Sal 3 Emperor v UaUangouda Parualn 
<1924) 26 Bom I 11 "06 da (1917) 19 Bom L R bS3 

* / pn.it v L tier (ISO ) ”0 Bom * Legal Peme nbrancer v Lai t 
16j S ngh (19 0 l)49Cai 167 
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This 'section serves as a proviso to ss 25 and 26 It sen cs is a proviso- 
to & 25 when the accused is in the custody of the police It is founded on 
the principle that if the confession is supported bv the discovery of a fact 
it nun be presumed to be true and not to have been extracted 1 If the 
stnten cut of an accused person in the custodj of police is a necessarj 
prelnmnirj of the fact therehj discovered, it is admissible under this- 
section it is immaterial whether the statement is sufficient to enable the 
jKihee to make the discover} br themselves, or is onh of such a nature as 
to require further assistance of the accused to enable them to discover 
the fact" 

This section is not a proviso to s 24 , but the evidence of the fact that 
the accused pointed Out certain property is admissible No part of a 
confession caused in the manner described in s 21 can be relev ant except 
in the circumstances provided for by s 2S Statements that arc irrelevant 
under die section maj be relevant under other sections The word 
irrelevant is ad vised!) retained ms 21 and is contrasted with “shall 
not be prov ed in the two subsequent sections 8 The discov er) of a fact 
m consequence of information given by an accused person to the (lolice 
docs not render a subsequent confession to a police officer admissible m 
evidence* Tbe Calcutta High Court his, how evcr bold that this section 
qualifies s 24* 

Section 1G2 of the Criminal Procedure Code does not repeal or affect 
this section or render inadmissible statements relevant under the fatter 
section® 

I. ‘Deposed to as di'Covered in consequence of information’.— 1 Thi* 
i-ection was not intended to let m a confession generally but onl) such 
I irtictilar part of it ns set the person to whom it was made in motion, 
and led to his ascertaining the fact or facts of which he gives evidence 1 
The whole of the statement which leads to the discover) of the stolen 
article i« admissible and it should not be cut up so ns to confine it only to- 
the actual words which the accused may use to express the fact that he- 
hid hidden the properties* Facts said to have been discovered jn con¬ 
sequence of information received from a person accused of an offence must 
1 e of a hind which such information really helps to bring to light and which 
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it would be difficult to find out otherwise before the\ can be treated as of 
anv substantial probative value 1 It is essential that the fact discovere l 
must be deposed to bj the j erson to whom the statement was made 

The test of the admissibihtv under this section of information received 
from an accused person in the custody of a police officer whether amount 
ins' t° a confession or not is — was tie fact discovered by reason 
of the information and how much of the information w as the immediate- 
cause of the fact discovered and as such a relevant f ict 

It i-» not all statements connected w ltli the production or finding of 
propertv which are admissible tlio«c onlv which lead immediately to the- 
discovery of propertv and so far as they do lend to such discovery are- 
j roperlv admissible 'Whatever be the nature of the fact discovered that 
fact must m all cases be it«olf relevant to the case and the connection 
between it and the statement made must have been such that that statement 
constituted the information through which the di'coverv was made m order 
to render the statement admissible Other statements connected with 
the one thus made evidence and «o mcdiateh but not necessarily or 
directlv connected with the fact discovered are not to be admitted as 
this would rather be an evasion than a fulfilment of the law which is 
designed to guard prisoners accused of offences against unfair practices 
on the part of the police For mstance a man says v ou will find a sticl 
at such and such “ place Ikillel Rama with it A policeman m such 

a case may be allowed to say be went to the place ind cated and found 
the stick but anv statement as to the confession of murder would be m 
admissible If instead of you will find the i nsoner has said I placed 
a sword or knife in such a spot where it was found that too though it 
involves an admission of a particular act on the prisoners part is admis 
«ible because it is the information which has directlv led to the discover), 
and is thus distinctly and independently of anv other statement connected 
with it But if besides this the j nsoner has said what induced him to 
put the knife or sword where it his been found tl at part of his statement 
as it has not furthered much less caused the di cover) is not admissible 3 
When the statement to the police was I will point out the spot where I 
committed the murder the j art of it relating to the alleged confession bv 
accused that he committed the murder was not receivable in evidence 4 
Statements by an accused to {olice officers j ointrng out the places 
where the offence was committed 1 v others or where he concealed himself 
thereafter and the houses to which he went for assistance w hether regarded 
as information leading to discovery or as statements made by him as part 
of his defence are admissible in evidence as admissions 5 This section, 
comes into operation only if and when certain facts are deposed to as dis 

I Shite Tat v Q ten Enpres* 

(1694 1«01) It BR lo* 


3 Reg v Jora Matt (IS"4) II B II 
0 24» *44 *4j 

* Tara S gh v Croira (1915) P R 
N 11 of ISIS (Cr ) 

6 Emperor v Kangal Slab (190o) 41 
Cal C01 Lalji Duiadh (19'’") C Pat 
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■covered in consequence of information received from nn accused person in 
jmlicc custody \ police officer can depose that the accused went to 
lum and stat« i that his wife was Ijmg on the bod wounded that theaword 
was also on the bed and the pidlock on the window sill blit the statement 
that lie had severih hacked ins wifi, was not admissible 1 

\\ here the police succeeded m discovering property in consequence of 
information received from an accused it is not competent to the police 
to rejlace the propertv in the place where it was discovered and to ask 
the other accused to produce the property, because there is no further 
discoverv under this section as against the other accused* 

The section refers to information whether rerenod by i police ofbeer 
or by other jiersons there being nothing in the hnguigt of the section to 
justify anj distinction in «spcct of the jterson to w hom the information 
is to Ie given 3 

\ statement is equally admissible whether the statement is made in 
■such detail as to enable the johee to discover the property themselves or 
whether it be of Mich a nature as to require the assistance of the accused 
in discovering the exact spot where the property is concealed 4 

2. ‘Person accused any offence ' —The statement must b of u person 
who was then an accustd If at the tunc when the confession is made, the 
j*cr<on making it was not an accused person the statement would not be 
admissible V husband who bad futallv assultcd his wife immediately went 
tothc police stationand stated 1 went intothewest facm„room ind finding 
iny wife sitting wounded her and she became senseless in eons< quenccof 
tins information tin Sub Inspector went to the bouse of the informant and 
found the corps of the woman in that room It was held that as the in 
formant had not, up to the time of making tin statement, been accused of 
an off ncc the stati ment was not admissible 1 

3. ‘In the custody of a police-officer’ —The section does not applv 
to information given to the police b> nn accused persen who was not in 
•custody at the tune it was given® The submission of n person to tk* 
custody of a police officer within the terms of s 16 (1) of thcfrunmil 
Procedure Cole is custofy within the meaning of tins section’ 

C \Sf S 

The accused was charged unlcr s til of the Peml Code with dis 
lionosth receiving stolen projtertv In the course of the police mvesti 
gat ion the accused was nsked by the police where the propertv was He 
replied that he had kept it and would show it Herat 1 he had buried the 
property in the fields lie then took the police to the spot when, the property 
wis conceded, and with las own hands disinterred the earthen not in whnli 

I Legal Re \rm , rinrrr\ isiUt Mohan jreit (1SS5) I* II N> 111 < f ]8Si(fr) 
iSmjli / fj (Ulil) 40 ( *1 I O' * Dean in lan v Ai g f n peror (10.3) 

S Queen fnpreni \ llathi/a (1000) 7 Pat 411 

2 Horn JL It IOSO * 1 ' 

* Queen v liibn Lai (ls3t) • • 

4, All 603 511. r n 

« Queen Emprft* v Sana (!S\3) 14 / 

Itjra ,’(>n r e Seo Cinjn\ The Lm Singh Joy, (1031) 40 (a! 117 
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incnts were clearl} in the nature of a confession, as they suggested tlu 
inference that the prisoner committed the crime and even if not intended 
by the accused as a confession of guilt the) were an admission of a crimmit 
mg circumstance and would form a vcrj important part of the evidence 
against the accused as showing that he had not come bv the proper!\ 
bonesth and therefore, properly within the rule of exclusion in regard to- 
confessions made b\ a person m the custody of the police (2) That neither 
of the abo\e statements was admissible in eMdence under explanation 1 
of s 8 as evidence of the conduct of the accused Section 8 so far as it 
admits a statement as included m the w ord conduct must be read in 
connection w ith s& 25 and 26 and cannot admit a statement as evidence- 
which would be shut out b} those sections (3) That the accused s state 
meat that he had buried the poverty in the fields was admissible m 
evidence under s 27 as it set the police in motion and led to the discover! 
of the propertv 1 The Allahabad High Court has held that such ev idence is 
admissible under s 8 RI was charged with the murdei of a girl In the 
hope of pardon being given to her she took the police to a certain place an L 
pointed ou f and produced certain ornaments which the decei«ed was wearing 
at the time of her death It w as held that evidence w as admissible to show 
that the accused did go to a certa n place and there produce ceitam or ia 
ments Such evidence was admissible under s 8 irrespective of whether the- 
conductof the accused was or was not the result of inducement offered bv 
the police" 

B and It accused of offences under s 414 of the Penal Code gave- 
information to the police which led to the discover! of stolen propeitv 
This information was to the effect that the accused had stolen a cow and 
a calf and sold them to a particular person at a particular jlace It was 
held that the information vv as admissible in e\ idence 3 

The accused were charged with theft of some jxiau Durii g the 
police investigation they almitted befo e the police that the) had taken 
the gram and concealed it in a jar winch the) forthwith {reduced The 
identit) of the jwan recovered with that stolen was not proved to the 
satisfaction of the trying Magistrate except by those admissions and upon 
those admissions they we r e convicted of theft It was held that as the 
aecus d themselves produced the juuri it was b) their own act and not 
from any information given by them that the discovery took place and this 
ssrAvnr Alwafw.? Jad av«t a'gyi 1 / avad Ahoigvb Ah“ Aaa f «nf Ah? p'xaA.uAvny 
of the property might be proved the accompan) mg confession made to 
the police w as inadmissible m evidence 4 

1 Qi"nEj pre* j v Nana (1880) 14 * <?<*>« t Ilurr hAt U under Cine* 

Bora 260 F b Ganuy Queen Empress (18“6) 1 Cal 207 21" 

(1891) P R N T o 28 of 1894 (Cr) * Queen En j««? v ha ualia (U88y 

* Emperor \ ZUan, (1909) 31 All 10 Bom 595 
C92, f b 
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Information given by one out of two accused —Where in a criminal 
case it was alleged that two of tbe prisoners gave certain information to 
the police which led immediately to the arrest of one of the accused, it 
was held that it was only the information first given which could be ad 
nutted under this section and that it w as necessarj w here two prisoners 
were said to have gnen information that whit each prisoner said should be 
precise!} and separately stated 1 A and B were tried together by a Alagis 
trate Both tbe accused admitted the offence to persons who nssisted the 
police in the investigation A accompanied the j dice and others to his 
house where certain of the stolen propert} was discovered B was not 
taken to the house until after the disco\ery It was held that as the 
admission of tbe accused B when in police cutodv coull not be proved 
.against him under s 26 and the admission of A vv is inadmissible against 
B, under this section the sentence against B was unsustainable* 


28 If such a confession as is referred to in section 


Confess ion 
made after remo 
val of impression 
s aused by in 
sluccracnt threat 
< e promise 
n levant 


24 is made after the impression caused b\ 
ail) such inducement, threat or promise 
has, in the opinion of the Court, been fully 
removed, it is relevant 


c o M M L N T 


The proper jlace of this section would have Lein niter s 21 ns it forms 
■an exception to the provisions of that section 4 confession is admissible 
after the impression caused b} nn> inducement threat or promise has been 
fully removed because it becomes free and voluntary The impression 
ciuscd b\ inducement promise or threat should lia\< been full} removed 
l>oforc the confission is admissible 1)} lapse of time or by caution given b} a 
person holding an authority superior to that of the per on hoi ling out tl e 
inducement or by an} intervening act In determining whether an in 
ducomont has ceased to operate the nature of such inducement the tmm 
and circumstance* under winch it was made the situation of the jier-on 
unking it, will be taken into consideration by the urt 

J»o part of a confession caused in the manner described in s 21 can 
1 h? releyant except m the circumstances proyidcd f< r by tins section 3 


CAST 

An nccu«e 1 made a confession to a jxtncJayol leforc arrest on 
Januarv 1, 15122 and ho vy is thereujon kept in custoh by the villagers till 
the arrival, next d iv of the |>olici who formally arrested him and sent 


t rim SlitjA T Tb f Croxen (HUS) * Kxni) } nxprror \ \qh! o Jim (1003) 
P p N, 7 of 1910(0) 2UU Jl l»s 

3 Quren fmfres* T Jai Stnjh, (lUOO) * i m]*ror V Gtntih Chandra Coldar, 
J It No 12 of tWX)(Cr) (1022) SO Ca! 127 
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29. If such a confession is otherwise relevant, it 
Confess ion does not become inelevant merely because 
vM^not to^be' 1 ^ ; was ma< ^ e under a promise of secrecj, 
come irrelevant or m consequence of a deception practised 
secrecy, on the accuse( f person for the purpose 
«tc * obtaining it, or when he was drunk, or 

because it was made m answer to questions which he 
need not have answered, whatever may have been tbe 
form of those questions, or because he was not warned 
that he was not bound to make such confession, and that 
evidence of it might be gn cn against him. 

COM3IFM 

A confession which is reletant does not become irrelevant because it 
was made— 

(1) under a promise of secrecy , 

(2) in consequence of a deception practised on the accused , 

(3) when the accused w as drunk, 

(4) in answer to questions which the accused need not hate answered, 

and 

(5) in consequence of the accused not receiving a warning that lie 
was not bound to make it and that it might he used aginst him 

A confession, which might be inadmissible for the purpose of proving 
an offence against an accused person would, yet for other puiposes, be 
admissible, as an admission under s 18 against the person who made it 

Statements made by a person in sleep are not receivable ir* 
evidence But a statement made by an accused when he is drunk is 
receivable in evidence If a police officer gives an accused liquor in the 
hope of his saying somethmg and he makes any statement that statement 
is not rendered inadmissible in evidence 1 

Section 1G1 of the Criminal Procedure Code i rovides the formalities 
to be undergone by Magistrates m recording confessiuns 

CASES 

The accused made their confession of guilt to the comnussioned 
officer of their regiment who stated to the accused that he had already 
obtained information from another person and promised secrecy if the) 
told the truth It was held that the commissioned officer was not shown 
to be a person in authority m relation to any proceedings that were to be 
taken against htm and that the alleged deception and inducement were 
covered by the provisions of tins section* 


t Rex v Spiliburji (1835) 7 C it P * Emperor v ^laham/idbubsh Acrri*^ 
187 bulih, (1900) 8 Com L I. 507 / 
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The evidence of t ]>o!iceman who overheard a priioncr s statement 
made m mother room, anti in ignonncc of the policemans vieimt) and 
linmflut need b\ it is not inadmissible 1 

Statements made under a promise of sccrecj.—A was m custod) 
on » oh ugc of murder B a fellow prisoner said to him, “I wish vou would 
tell me how jou murdered the bov—pra> split ’ A replied ‘Will jou 
he upon vour oath not to mention what I tell jou ? ’ B went upon Jin 
oath tlmt he would not tell A then made a statement It was held tlut 
this was not such an inducement to confers as would render the statement 
midimssible* V witness stated that an accused charged with fclom, 
ishetl lnm if lie had better confess arid the witness rej lied that lie liml 
better not confess but that the accused nu^lit saj what lie bad to saj to 
him for it should go no further The prisoner made u statement It 
w is lit Id that it was receivable in evidence on the tail’ 

Statement made under deception —The accused ashed the turnhe\ 
of the giol in winch he was locked to put a letter into the post for him md 
iftcr his promising to do «u the accused give bun n letter addressed to his 
fither and the tumhev instead of putting it into the post transmitted it 
tot lie prosecutor It was held that the letter was admissible in evidence 
iigimst the accused notwithstanding the m inner in which it was obtained 4 . 

30 \\hen moie poisons than one die being tried 

C«nsuiirstim jointly 1 for the same oflenic 2 , jiid a con- 
fessi 1 n'id cVms fession made l>j one of such poisons 
jiersi n itinkinc it affecting himself and some other of such 
ij'unih ririsHi'r P ersons 1 IS proved 4 the Court maj take 
oiuiu uftinci into ronsulcrat’on such confession 1- ns 
against such other person as well ns against the person 
who makes such confession 

Ilrplanation ‘Oftencc as used in this section, 
includes the abetment of m attempt to commit, the 
offence 


Hhntiattoits 

(«) t and II an joindv tried for the murder of (’ It is proved 
that \isiid— Band I uiuriliml l The Court ms) consider the effect 
of this confi ssion us against B 

(t) A is on fan trial for the murder of C There ls evidence to 
show that C was munlcml I v \ and B, and that B said—“A and I 
mil nit nil C 

1 ifirtn \ (1S87)" W I* 1* U3 

(Cr)'rt * 7?« r Dfrrt nylon (1820)2 t A I". 

• / « v «.*««■, (1831) C< A P 37 » 41° 

a !rx\ Hart I Tkomn*. (183017 ( A 
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This statement may not bo taken into consideration by the Court 
against 4, as B is not being jointly tried. 

COMMENT. 

The object of this section is that where a prisoner makes a clean 
breast of it and unreservedly confesses his own guilt, and at the same tune 
implicates another person who is jointly tried with him for the same 
offence, his confession may be taken into consideration against such other 
person as well as against himself, because the admission of his own guilt 
operates as a sort of sanction, which, to some extent, takes the place of an 
ruth, and so affords some guarantee that the whole statement is a true 
one* When a person admits his guilt and exposes himself to the pains and 
penalties provided therefor, there is a guarantee for his truth 8 But this 
i-. a very weak guarantee For a confession may be true so far as its 
maker is concerned, but may be false and concocted through malice so far 
as it affects others 

This section is an exception to the rule that the confession of one 
person is entirel) inadmissible against any other Where more persons 
than one are jointly tried for the same offence the confession made by one 
of them, if admissible in evidence at all, should be taken into consideration 
against all the accused, and not against the person alone who made it 3 
1 he policy of the law in allowing a confession by one prisoner to be con¬ 
sidered against another who is being jointly tried for the same offence, 
seems to rest on the recognition of the palpable fact that such a confession 
cannot fail to make an impress 
fore better to control within 

fession inadmissible under 63 h 

section 

Under this section a confession by one person may be taken into con 
sideration against another— 

(1) if both of them are tried jointly , 

(2) if they are tried for the same offence and 

(3) if the confession is legally proved 

This section is contrary to the English law on the point 

English law.—A prisoner is not liable to be affected by the confessions 
of his accomplices, and so strictly has this rule been enforced, that 


1. ‘Tried jointly'.-—There should be a joint trial of the accused The 
joint trial should be legal If from any cause the accused who made the 

1 Queen Empress y Janrup , (1885) 7 Bom 12 
Ml 610 * Banna v The Empress, (1880) P 

1 Empress v Doji Narsu, (1882) 0 R No 29 of 1880 (Cr ). Empress v. jDoi» 
Bom 28S.291 Aarsit, (1832) G Bom 288 

3 Empress v Rama Birapa, (1878) 3 e Taylor, 1 lth Edn , 8 904, p 615 
E 0 
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confession cannot be legally tned with the accused against whom the con¬ 
fession is to be used, the Court should not attach an) \alue to the con¬ 
fession 

Where the accused pleads guilt) at the trial and is convicted and 
sentenced, he cannot be said to be jomtl) tned with lus co-accused who 
pleads not guilt ) 1 Similarly, if one of the accused pleads guilt) but lie 


pleads ‘guilt)’ and the case is decided upon the whole of the e\idence 
including the accused s plea The Madras High Court is of opinion that 
when such a procedure is adopted the trial does not terminate with the 
plea of guilt), and therefore a confession by the person so pleading maj 
be taken into consideration as against any other person who is being 
jointly tried with him for the same offence 8 A distinction has been drawn 
by the Madras High Court between a trial before n Sessions Court, an i 
one before a Magistrate In Sessions Court the accused’s plea of guilty is 
recorded under s 271 at the outset of the trial A prisoner who then 
*' ' ’ ’ ” ’ ' ed joint!) 

Where, 
■’ and 8om< 

. tatoment 

under s 317 Criminal Procedure Code, and after the evidence for the 
prosecution w as closed pleaded guilty under s 235 (1) it was held that 
their statement was admissible in c\idence against the other co accused* 

Where the accused ]>crson has pleaded guilty and the Court is prepared 
to comict on that plea it is contrary to the spirit of the law to postponi 
the comiction so tint the person who has pleaded guilt) ma) tccbnicallj 
lie said to be tried jointH for the same offence with other co accused ami 
any statement in the nature of a confession that he ma) use against them* 
Where a co accused pleads guilt), and the Court has accepted the pk*i 
and directed his rcmo\al from the dock and the trial proceeds against the 
remaining accused alt nc a confession by the former is not admissible 
against the latter 8 

2, 'For the same offence*—This expression means an offence 
coming under the same It gal definition, re, under the same section of 
the law 

When two jiersnns are accused of an offence of the same definition 
arising out of a single transaction the confession of the one may be u-«cd 


t Jitq a Kali Paid (1874) 11 B H 
C 14G, I tnlalaJiimi \ The <J teen 
(1RSJ}7 Mad 102 Q An/ww, a 
7VWu,(18‘l.) 17 All *1 I 
J Queen hnjxea a Pvhvji (1891) 19 
Bora 105 

* Queen FtnpreJ* v fl no Panrht 
(1899) 27 Mad 151, tlwwntmg ttx m 
<^u«n hn]rrets\ Lnl thinni/j il andlram 


* /are Dad Pe.ldt (1013) "19 Mad 30°, 
Fakkru Win v The Crotcn, <I92() « inL 

8 Emperor v Kheoraj (1908) 30 AH 

* Fmperor r heramal Sirdar, ( 19 » 1 ) 
38 Col 41C 



sec 30] 


CONFE1SIOVS 


against the other, though it inculpates himself through acts separable 
from thore ascribed to his accomplice, and capable, therefore, of eon 
* ‘it t ‘ 'complice 1 A and B were 

d Code on a charge of deli* 
the same to he counterfeit 
A confessed that he had 
got the coins from B and had passed them to several persons at his rcijucst 
It was held that the confession of A was relevant against B s 

Where the Magistrate used against the accused, who was charged 
with assisting in concealing or disposing of stolen property, confessions 
made by two other persons who were tried for the theft of the property, 
it was held that under this section those confessions were not admissible 
against the accused who was not charged with the same offence' 1 3 House 
breaking and theft, and recemng the property stolen at that theft, arc 
distinct offences under this section and the confession of one co accused 
cannot be taken into consideration as against the other 4 

3. ‘Confession made by one of such persons affecting himself and some 
other of such persons'.—The confession must implicate the confessing 
person substantially to the same extent as it implicates the person 
against whom it is to he used, m the commission of the offence for 
which the accu«ed are being jointly tried* The section is not limited 
to a case where the confessing accused directly implicates another accused 
as well as himself, but covers a ho a case where the confession indirectly 
affects a co accused® Statements made by an accused winch implicate 
his fellows, and exculpate himself arc not regarded as evidence 1 6 llius 
the test is that the confessing accused must tar himself and the person or 
persons he implicates with one and the same brush 8 The confession 
must affect both the person confessing and the other accused Con 
fession’ does not include a mere inculpatory admission which falls short 
•of being an admission of guilt The terms of the section do nut countenance 
the construction of the statement into a confession by a process of infer 
■cntial reasoning It is one thing to make statements giving use to an 
inference of guilt and another thing to confess a crime 9 There must he 
a distinct cnnfe c sion of the offence charged 10 A confession must he a 
-confession of guilt or a confession of facts which constitute in law the 
•offence charged Mere admissions of incriminating facts will not amount 
to a confession unless those facts and the necessary inferences from them 


1 Queen Empress v *> ur Malomed, 
(1833) 8 Boia 223 

* Ibid 
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amount to in offence 1 T.lie statement of an accused, made after arrest, 
and not imoimtmg to i confession, is not admissible in evidence against a 
co accused but onlj against kmselP 

A confession nnde b> » person against whom an inquiry is being 
made under s 476 of the Criminal Procedure Code is a confession within 
the mcintng of.this section 8 

4. ‘Proved’—The accused who is to be affected In the confession 
of a co-accused has a right to demand that the confession should be strictly 
prosed and shown to hau been taken and recorded as prescribed bj the 
(.ode of Criminal Procedure Where a confession is duly proved after¬ 
wards it does not matter whether or not the other accused persons were 
present when it was made 4 

5. ‘The Court ma) tike into cons (deration such confession ’—This 
r cction allows a confession made b) one of several persons to be taken 
into consideration as n^amsl such other person ns well as against the 
person unking it It does not permit the confession to be used in favour 
of some other of the co accusal* There is nothing in the section to 
present a Court from connoting after taking the confession of nco accused 
into constdervtion But the High Courts in India ha\e laid down a rule 
of practice which has all the reverence of law, that a con'iction foundel 
wiki) on the confession of a co accused cannot be sustained The tc'in 
confession is not restricted to an unrctrncted confession as once a con 
ftssion is proved it nm be taken into consideration The confession of 
one eo-nccused t innot lie siul to be corroborated by the confession of tie 
other co ate us <1 Obvious considerations of justice require that a Court, 
lieforc nctm„ iqcn such statements should insist upon mdejendent cor¬ 
roboration from ether evidence in the ense in material particulars, paid 
cuhrlj as t< idmtitv V Judge sitting with assessors ought never to 
convict an amwcl m| |v on the con r e&sion of a co-accu«ed -since he h*a 
no materials Ik fore him tc enable him to decide whether ns against tie 
accused it is tnu or false [f he is sitting with a jur} he has a discretion 
cither to luthdri# tin confession from the jury or to jiut it before tfciu 
with the direction tint they ought to acquit unless it is conoborafed in 
material particulu* by impendent evidence" There must be corro¬ 
boration not i nlv ns t« (hi crime but also ns to the identity of eich en rt 
of the accused I his is no tee hiucnl rule but one founded on long judiciil 
• vjiorienre Tin < i urt can « nlj t cat a confession as Ipnling assurance 
to other ev idem i i>. iiii'l a co accused an 1 a conviction on the confession 
of a co accuse l nl< iu w* ul l In bad m lav. 1 

* In the mutter of the Petition of 
n r «-,i f ./-,/**#»» 7n»i <s 


I„ r. 075 , 

1 Fmperar v U1 I Vohun Cine**- 
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Confessions of a co accused can be "taken into consideration” against 
the other accused, but thev are not technically e\idence within the de¬ 
finition given in s 3 of the tct, and they cannot, therefore, alone form 
the basis of a conviction 1 It is at best the evidence of an accomplice, 
and illustration (5) to s HI siys that an accomplice is unworthy of credit 
unless he is corroborated in material particulars Such evidence must 
be dealt with b\ the Court m the same manner as anj other evidence 
The weight, however, to be attached to such evidence and the question, 
whether, taken bv itself, it is sufficient m j>oint of law to justify aconviction, 
is a question for the Judge Unsupported by other evidence, it, however, 
should be taken as evidenee of the weakest possible kind, being simply 
a statement of a thud person not made upon oath or affirmation If such 
confession is corroborated bv other evidence, it 13 immaterial whether, m 
proving the case at the trill the confession precedes the other evidence, 
or the other evidence precedes the confession® Such evidence is not 
sufficient to support a conviction, even if corroborated by circumstantial 
evidence unless the circumstances constituting corrobor ition would, if 
believed to exist themselves support a conviction 3 

The confession of a co accused is on an even lower footing than the 
e'idence of an accomplice and a conviction based on such a confession 
alone is bad in law This section prov ides that such a confession is to be 
an element in the consideration of all the facts of the case but it does not 
<lo away with the necessity for other evidence It is the duty of the 
Judge, when there is no other evidence than the confession of a co accused, 
to direct the Jury accordingh and tell them to acquit the accused , and 
his omission to do so is a misdirection which will vitiate a conviction 4 

The difference between the confession of a co accused and the evidence 
of an accomplice is obvious Tbc evidence of an accomplice 13 given on 
oath, whereas the statement of a to accused is not made on oath The 
evidence of an accomplice is capable of being tested by cross examination, 
while the confession of a co accused cannot be so tested A conviction 
• can be based on the uncorroborated testimony of an accomplice though as 
a matter of practire the Court requires corroboration in material particulars, 
but it cannot be so based oil the statement of a co accused The ev idence 
of a co accused cannot be treated on the same footing is the evidence of 
an accomplice 
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102 , Queen Empress \ V innal Dai, 
(1000) 22 All 413 Sec Banna v The 
Empress, (1880) P It Nu >0 of 1880 
(Cr), Kga To Mya v Queen Empress 
(1885) S J L B 588 

* Per Garth. C J , in Empress v 
Ashootosh Chucherlulty, (1878) 4 Cal 483, 
490, 491, r B Emperor v SabitLhan, 
(1019)21 Bom L R 448 

3 Ter Jackson, J, in 
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483, 491 f b 

* Oiddigadu v Emperor, (1909) 33 
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Explanation —This explanation come* into pin where the accused 
mikin'* the confession rs charged with an oflenro and his co accused with 
nn attempt to commit or *itictmcnt ol the same ofunce 

Retracted confession.—The Bomlnj ID„h Court Ins lul down tint 
a ntractcl tonfcssion if proved to hi voluntmlv mi k, can lie acted upon 
lihmj! with the other cvlienee in the case an 1 tin re w no rule of law that 
n ntneted confession must lie •mpfxirted 1>% independent reliable evidence 
corroborating it in material particnhrs Tlu n*t to be unde of such u 
confession is a m itter of prudence rather tft in of 1 iw 1 

The Vllihahvd Huh (ourt has hel 1 tint it do-s not nccessinl) follow 
tint, because a conftssion made b) nn accused jarson » subsequently 
ret noted and there is little or no c\ idence on the neon! to sup|ortthe 
confusion therefore the confession is to lx i ejected Hie trelibilitj of 
such a confession is in each cnc a matter to lie decided bj the Court 
tfcording to the circuimtinces of each pirticulir case, nnd if tlie Court is 
of opinion tint such a confession is true, the Court is bound to act, as fir 
is the person making it is concerned upon such belief* It is itimfc to 
rcli on and art upon the retracted confessions unless upon a consideration 
of the whole of the e\ldencc in the ca*e the Court is in n jiosition to come 
to the unhesitating conclusion that the confessions were true It is often 
vorv difficult if not impossible to come to such n conclusion unless 
there is in the words of Kernan J in Queen I niprcis \ 

‘ rclnhle mde|iendent OMilcncc to corroWite to n material extent nnd in 
nnternl j irticul irs the stitements contained in the withdrawn confcwoml 
stitements It seems therefore to be unsafe in the nnjontv of cases 
to found a conviction on retracted confessions which are not corrolmrated 
l»\ credible indejiendent e\idcnce‘ A retracted confession may be taken 
into const It ration tint is use-1 ns cv idenn not onh as against the person 
making it but ns ngnnst jh rsons tried jointly with the confessing accused 
ft r the same offence As regirds the jkinou making it a retracted confes 
sion mis even without am «orroboritive evidence form the basis of a 
ft miction \s regards the other to accused although corroliorative 
in lento inay lie nccestarv jt is not neressirr that biicIi corroborntlve 
i u lenco should In itself lie sufficient to mi| jxirt a conviction, and that 
a t fin n tn n based on the unsupported evidence illtmletl In the confession 
i f a f <i nc in set! woul | not lie uni iwful 5 

The name is tlie \nw tf the Mulras HiJi Court It holds that it 
rinnot It laid tlown as nn nlw lute rule of law tint a confession made 
anti Mibsffpcntii ritrortod In an ntcu ed fiuuiot lie acre]itcsl ns evidence 
of fns guift without ml(]xmitnt corroliorativi fvalence The weight to 
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l>e given to such a confession must depend upon the circumstances under 
which it was retracted including the reasons gnen by the accused for his 
retractation 1 * Where the onlj evidence against two persons accused of 
murder directh lniplicatmg them in the commission of the crime consisted 
of confessional statements made bj them before the committing Magistrate 
which were sub«equentlj retracted and the statements m such confessions 
were corroborated in material particulars b\ other cv idence on the record 
it was hel l that the evidence was sufficient to support a com iction 3 

The Calcutta High Court has ruled that it is not safe to convict an 
accused on his retracted confession standing bj itself uncorroborated 3 , 
and that to place anj reliance on a retracted confession against a co 
accused would be most unsafe 4 A retracted confession should carry 
j racticalh no weight as against a person other than the maker it is not 
made on oath it is not tested bj cross-examination and its truth is denied 
bv the maker himself who has thus lied on one or other of the occasions 
The verv fullest corroboration would be necessary m such a case far more 
than would be demanded for the sworn testimonj of an accomplice on 
oath' confession made out of Court but retnete 1 during the trial is 
admissible in evidence 8 

CASES 

Where the accused was convicted of house breaking bj night with 
intent to commit theft and the only evidence agamst lum was the con 
fession of a co accused and the fact that he {ointed out the stolen 
jropertj some months after the commission of the offence it was 1 ehl 
that the mere production of the stolen I ropertv b) the accused was not 
sufficient corroboration of the confesssion of the other accused’ 

A and B were committed for trial the former for dacoity under 
s 39o of the Indian renal Code and the latter under p 4J2 for receiving 
stolen j roperty know ing it to be 6uch A made tw o confessions and in 
both he stated he had handed over to B some pieces of gold and silver stolen 
at the dacoit) When B was arrested a gold rmg and a silver wristlet were 
found in his possession At the trial A [leaded guilty anl B claimed to 
le tried A goldsnutl deposed that he had made the ring and wnstlet 
found with B out of pieces of gold and silver given to him for the purpose 
b} B On this evidence and on the confessions made by A the Sessions 
Judge convicted B On appeal it was held that V and B not having been 
tried jointly for the same offence the confession of A was inadmissible is 
evidence agamst B that there was therefore no evidence of the identity 
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of the goods stolen at the dacoity with those found in B s possesion and 
the ca«e against tun faded 1 . 

A person accused of an offence was offered a pardon, the conditions 
of which he accepted On being examined, he stated in detail the nr 
cumstanees of the offence and named another person as an accomplice 
lie afterwards retracted his ‘statement It was held that the statement 
could not be used as eudcncc ngarnst the other person 1 

Where A and B were being jointly tried, the first for murder and the 
second for abetment of it, and the charge against the former was altered during 
the trial to one of abetment of murder, a confession bj A was held to lme 
been right h taken into consideration against B the original and the 
amended charges were «>o nearlv related to each other that the trial might, 
without am unfairness be deemed to have been a trial on the amended 
charge from its commencement 3 

Several [sermons were charged together with offences under as I lb 
302, 321 and 326 read with s 149 of the Pinal Code The Sessions 
Judge, when about to examine the prisoners, required all but the prbomr 
under examination to withdraw from the Court until their rc«pect»c turn 
for examination came round and convicted each prisoner chief! v up*» 
what was said In his co prisoners during his nb«encc from the Court 
It was held th it the evidence so given was inadmissible* 

The appellant, who was charged under e 111 of the Indian Ttnal Cude 
with receiving ■stolen projtcm knowing it to be stolen, was tried at the same 
time with the thief, and <nc P who was also charged with receiving stolen 
jiropcrtv from tin same thief the proceeds of the same theft, but different 
projtem It w is hr Id that the appellant and P were rot being tried jointly 
for the same offinrc but were tried together for distinct offences punishable 
under the same section and therefore, a confession made b} P rotiJd not 
Ik* law full* crn>idcr«l u^unst tbc appellant* A prisoner who hid 
escaj'etl from lu^todv during trial but before charge, and was tried 
•■opamtclv after re nricst <mild not J>c said to base been tried jointlv with 
one whoso trnl from n vt i„i j»nor to the charge, was separate, bv reason of 
the escape from ci ■‘todv and th it the con/e^i on of the co-nccuscd, who was 
first tried was inadmissible uiainst the prisoner, the tml not having been 
junt’ 


31. Admissions arc not concluMve proof of tin* 
A ' ! "n*iuMtp nntlpr ’' admitted but they may operate a*' 
pW.Tut e*ttopp<Is under the provisions hereiniftcr 

«*top. contained 
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COMMENT 

This section declares that admissions arc not conclusive proof of the 
matters admitted, but that they may operate as estoppels ‘Admission’ 
is defined m s 15, supra, 'estoppel in s 115,i nfra Admissions,whether 
written or oral, which do not operate by way of estoppel, consulate a hind 
of evidence, which may be rebutted, against their makers and those claim 
ing under them, as between them and others An estoppel, i e , a repre 
sentation acted on by the other party, by creating a substantive right, 
does oblige the eotopped party to make good Ins representation, in other 
words, it is conclusive An estoppel difTers from an admission, for it 
cannot generally be taken advantage of by' strangers It binds onh 
parties and privies An estoppel is generally said to be only a rule of 
evidence, for an action cannot be founded upon it As a defence it has 
been held to have the effect of a rule of substantive law The section 
says that an admission is not conchtsnc proof it does not say that an 
admission is not sufficient proof without corroboration It deals with 
the effect as to conclusiveness of an admission ‘ \ statement madL by a 
'•-'•'-i o « — - * him, though it may be used 
lesss weighty, possibly even 
i of each case and the result 
vpress admissions of a party 
A is conduct, am strong evidence 

against him 

The expression ‘conclusive proof’ is defined in s 4, and when a fact is 
declared to be conclusive proof of another, a Court cannot allow evidence 
to be given for the purpose of disproving the fact conclusively proved All 
that this section provides is that an admission, unless it operate as an 
estoppel, is not conclusive What a party himself admits to be true mav 
jcasonably be presumed to be so The person against whom it is proved 
is at liberty to show that it was mistaken or untrue An admission does 
not estop the party w ho makes it, he is still at liberty to disprov e it by 
evidence so far as regards his own interest The rule that admissions aic 
not conclusive is applicable to mistakes in reject of legal liability as we’l 
as to those m respect of fact A plaintiff is not bound by an admission 
on a point of law, nor precluded from asserting the contrary in order to 
obtain the relief to which, upon a true construct ion of the law he may appear 
to be entitled 2 But if the admission is duly proved and if the person 
against whom it is proved does not satisfy the Court that it was mistaken 
or untrue, there is nothing in this Act and there is no general principle or 
rule of law to prev ent the Court from deciding the case in accordance with it 3 

The provisions of this section are not restricted to admissions made 
at any particular time or place, b it are w ide enough to include admissions 
made in pleadings 
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( 4 ) 'When the statement gi\es the opinion of am 

such person, as to the existence of any 
< n°public public light or custom oi matter of public 
riff tn or^tom^ 01 general intcrc&t, of the existence of 
general intent which if it existed, lie would have been 
likeh to be aware, and when such statement 
was made before am controversy as to such right, custom 
or ma ter has arisen 

(5) When the statement relates to the existence of 
« r plates to am relationship b} blood, marriage or 

existence of n adoption between persons as to whose re 
utionship lationship bv blood, marriage or adoption 

the person making the statement had special means of 
knowledge and when the statement was made before 
the question m dispute was raised 

(6) W hen the statement relates to the existence of 
o * made m an 5 relationship b} blood, marriage or 

will""or deed rc adoption between persons deceased, and 
aff«re to familv 18 mat ^ c in an y will or deed ielating to the 
affairs of the family to which any such 
deceased person belonged, or in any family pedigree, or 
upon an} tombstone, family portrait or other thing on 
w Inch such statements are usually made, and when such 
statement was made before the question in dispute wa^ 
raised 

(7) W T hen the statement is contained in any deed, 
ormdocument will oi other document which relates to 

relating to tram , . , 

action mention any such transaction as i> mentioned m 
edm section 13 section 13, daUSC («) 
clause (<0 ’ ' • 

(5) When the statement was made bj a number of 
several ma< reons P ersons and expressed feelings or impressions 
and expressed on their part relevant to the matter in. 
^relevant question 
question. 

Illustrations 

(n) Tlie question is whether A was murdered b\ B or 
A die-, of injuries reeened in a transaction m the course of which she- 
was ravi«hed The question is hethcr she was rav i«hcd h} B , or 
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STATEMENTS BY PERSONS WIIO CANNOT BE CALLED 
AS tt ITNESSES 

32 Statements, written or verbal, of relevant facts 
Owesmwhich made by a person who is dead, or who 
iw5t*f!rt by cann °t be found, or who has become in- 
rc»on «ho is capable of giving evidence, or whose at- 
b©found tendance cannot be procured without an 

relevant amount of delaj or expense which under 

the circumstances of the case appears to the Court un¬ 
reasonable, are themselvc* relevant facts m the follow¬ 
ing cases — 

(1) When the statement is made by a person as to 
WhemtreUtes cau se of his death, or as to any of the 

to cause of circumstances of the transaction which 
dcath * resulted in his death, in cases in which the 

cause of that person’s death comes into question 

Such statements are relevant whether the person 
who made them was or was not, at the time when they 
were made, under expectation of death, and whatever 
maj be the nature of the proceedings m which the cause 
of lus death comes into question 

( 2 ) When the statement was made by such person 
oris made m in the ordinary course of business, and m 

course of bn si particular when it consists of any entry or 
s ' memorandum made by him in booko kept in 

the ordinary course of business, or in the discharge of 
professional dutj , or of an acknowledgment written or 
signed by him of the receipt of monej, goods, securities 
or property of any land, or of a document used in com¬ 
merce writ en or signed by him , or of tlic date of a letter 
or other document usually dated, written or signed by 
him 


(3) When the statement is against the pecuniary 
or against m or proprietary interest of the person making 
tcrest of maker jt, or when, if true, it would expose him oi 
would have exposed him to a criminal prosecution 
or to a suit for damages 
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(^) W hen the statement gives the opinion of an\ 
such person, as to the existence of an) 
on°as’To*puw»e public right or custom 01 matter of public 
ngtt or custom^ 0 » general intere&t, of the existence of 
general mterca which if it existed, he would have been 
likelv *o be aw are, and when such statement 
was made before an\ controvcrsv as to such right, custom 
or ma ter has arisen 

(5) When the statement relates to the existence of 
or rentes to an > relationship b) blood, marriage or 

cxLtcnce <t ro adoption between persons as to whose re 
latmaship lationslnp b) blood, marriage or adoption 

the person making the statement had special means of 
knowledge, and when the statement was made before 
the question m dispute was raised 

(6) W hen the statement relates to the existence of 
_ an\ relationship b\ blood, marriage or 

will or deed re adoption between persons deceased, ant 7 
affaire 10 fam,ly 13 made in an) will or deed lclating to the 
‘ affairs of the family to which any such 

deceased person belonged, or in ail) family pedigree, or 
upon an) tombstone, family portrait or other thing on 
w Inch such statements are usually made, and when such 
statement was made before the question in dispute was 
raised 

(7) When the statement is contained m any deed, 
reiatm^touans* " l ^ 01 °khei document which relates to 
action mention any such transaction as 1 -* mentioned m 

edin section 13, section 1*1, clause (fl) 
dau«e (a), ’ ' ' 

(5) When the statement was made bv a number of 
several mad reoM P ersons > an d expressed feelings or impressions 
and expresse's on their part relevant to the matter in 
<l Uestlon ' 

question 

Illustrations 

(n) The question is whether A was murdered B, or 

A dies of injuries receised m a transaction in the course of 
was rai L«lied The question is whethcr she was m i«lied h} B , oi 



THE I AW OF EVIDENCE 


[CHAP II. 


*J0 


STATEMENTS BY PEPSONS MHO CANNOT BE CALLED 
AS WITNESSES 

32 Statements, wntten or verbal, of relevant facts 
c-wesm which made by a person who is dead, or who 
"mnt*faet by cannot be found, or who has become m- 
personwbo is capable of giving evidence, or whose at- 
hofound etc”u tendance cannot be procured without an 
relevant amount of dela> or expense which under 

the circumstances of the case appears to the Court un¬ 
reasonable, are themselves relevant facts in the follow¬ 
ing cases — 

{1) When the statement is made by a person as to 
When it relate* *he cause of his death, or as to any of the 
t cause of circumstances of the transaction which 
tlcath ' resulted m his death, in cases in which the- 

cause of that person's death comes into question 

Such statements are relevant whether the person 
who made them was or was not, at the time when they 
were made under expectation of death, and whatever 
maj be the nature of the proceedings in which the cause 
of Ins death comes into question 

(2) When the statement was made by such person 
or is made m ln the ordinary course of business, and in 
course of busi particular when it consists of an} entry or 
memorandum made by him in boohs hept in 
the ordinar} course of business, or in the discharge of 
professional duty, or of an acknowledgment written or 
signed by him of the receipt of mone}, goods, securities 
or property of any hind, or of a document used m com 
merce writ en or signed by him , or of the date of a letter 
or other document usuall} dated written or signed by 
him 


(3) When the statement is against the pecuniar} 
or agamst in or proprietarj interest of the person mahing 
terest of mater, it, or when, if true, it would expose him ox 
would have exposed him to a criminal piosecution 
or to a suit for damages 
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(?£} When the statement gi\cs the opinion of an\ 
t>uch person ns to the existence of an} 
.n°afto S JrobUe public right or custom 01 matter of publu 
r »iit or c««toro 0 general mterc&t, of the existence of 
generu^tere^t* which if it existed lie would have been 
Ukeh to be aware, and when such statement 
wan made before am controx crw as to such right, custom 
or inn ter hns arisen 

(5) When the statement relates to the existence of 

r relate* to nn y relationship bj blood, marmge oi 

exi tence of n. adoption between persons as to whose re 
tationahip lntionship b} blood, marriage or adoption 

the person making the statement had special means of 
knowledge, and when the statement was made before 
the question, m dispute was raised 

(6) A\hen the statement relates to the existence of 
or .»male m " in 5 relationship by blood, marriage oi 

wmVr d^d're 1 adoption between persons deceased, and 
utwR to family ls made in any will or deed i elating to the 
1 affairs of the family to which any such 

deceased person belonged, or in an} family pedigree, or 
upon an> tombstone, famil} portrait or othci thing on 
which such statements are usually made, and when such 
statement was made before the question in dispute was 
raised 

(~) When the statement is contained in any deed, 
or in document wall oi other document which relates to 

relating to trans , , 

action mention any such transaction as ii mentioned m 

ed in section 13 seCtlOIl 11, claUSC (ft) 
clause {a) 7 ' ' 

(•$) When the statement was made In a number of 
several n,adc by P crs °ns, and expressed feelings or impressions 
and expt-JTi^aTa on their part relevant to the matter in 

tom^u'erTn <l Uestl0n 
question 

III Mirations 

(n) The question is whether A was murdered Jjj B or 
A dies of injuries received in a transaction in tie course of which * 
was rav i«lied The question is wl ether she w as rav i«hcd bj B or 
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The question is whether A w-ts killed bj 33 under such circumstances 
■that a suit would lie against B by A s widow 

Statements made bj A as to the cause of his or her death referring 
respectively to the murder the rape and the actionable wrong under con 
fcideration are relevant facts 

(6) The question is as to the date of A s birth 

An entrj in the diary of a deceased surgeon regular!) kept in the 
course of business stating that onaguen da) he attended A s mother and 
delivered her of a son is a relevant fact 

(c) The question is whether A was in Calcutta on a gi\en day 

V statement in the diary of a deceased solicitor regularly kept in the 
course of business that on a given day the solicitor attended A at a place 
mentioned in Calcutta for the purpose of conferring with him upon 
specified business is a relevant fact 

(d) The question is whether a ship sailed from Bombay harbour on 
a giv on day 

A letter written b) a deceased member of a merchant s firm b) which 
■she was chartered to their correspondents m London to whom the cargo 
was consigned stating that the ship sailed on a given day from Bombay 
1 arbour is a relevant fact 

{c) The question is whether rent was paid to A for certain land 
A letter from As deceased agent to A saying that he had received 
the rent on A s account and held it at A s orders is a relevant fact 
(/) The question is whether A and B were legall) married 
T he statement of a deceased clergyman that he married them under 
such circumstances that the celebration would be a crime is relevant 
(p) The question is whether A a person who cannot be found wrote 
a letter on a certain day 

The fact that a letter written b) him is dated on that day is relevant 
(£) The question is what was the cause of the wreck of a ship 
A protest made by the captain whose attendance cannot be procure 1 
is a relevant fact 

(i) The question is whether a given road is a public way 
A statement by A a deceased headman of the village that the road 
was public is a relevant fact 

(_;) The question is what was the price of gram on a certain day in 
a particular market A statement of the price made by a deceased ban) a 
in the ordinary course of his business is a relevant fact 

(£) The question is whether A who is dead was the father of 13 
A statement by A that B was his son is a relevant fact 
(Z) The question is what was the date of the birth of A 
A letter from A s deceased father to a friend, announcing the birth of 
A on a given da), is a relevant fact 

(m) The question is, whether and when A and B were married 
An entrv in a memorandum book by C the deceased father of 13 of 
Jus daughters marriage with A on a given date is a relevant fact 

(«) A sues B for libel expressed m a painted caricature exposed m 
a shop window The question is as to the similarity of the caricature and 
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its libellous character Tbe remarks of a crow 1 of spectators on these 
points may be proved 

COMMENT 

Section CO of the let lays down that oral e\idence must be direct 
{tide that section) This and the followuig section are exceptions to the 
general rule that hearsay e\ulenco is not admissible Hearsi) e\ idence 
is excluded on tie ground that it is ilwajs desirable in the interest of 
justice to get the person whose statement is relied upon into Court fo 
his examination in the regular way in order tint man} possible sources of 
maccurracy and untrustworthincss can be best brought to light and 
exposed if thev exist by the test of cross examination 

The exceptions to the hearsay evidence have been directel b} neces 
«itv This rule cxcludirg the hears!} evidence is relaxed so far as the 


because it is inaccurate and vague 

Lndcr this section written or verbal statements of relevant facts 
made b\ a person— 

(<i) who is dead 

(b) who cannot be found 

(c) who has become incapat le of giving cv idence 

{</) whose attendance cannot be procured without unreasonable delay 
or expense 

ire relevant under the following circumstances — 

(1) When it relates to the cause of his death 

(2> When it is made in the course of business such as entry 
in books or acknowledgment or the receipt of an} proj erty or date of a 
document or to a suit for damages 

(3) When it is against the pecuniary or proprietary interest of the 
jerson making it or when it woull have exposed 1 im to a crumml 
I rosccution 

(1) When it gives opinion as to public right or custom or matters 
of general interest and it was made before any controversp as to such nglt 
or custom had arisen 

(o) When it relates to the existence of any relationship between 
j ersons as to whos" relationship the maker had special means of 1 now ledge 
and was made before the question in dispute aro«e 

(6) NVhen it relates to the existence of any relationship between 
I arsons deceased and is made m an} will or deed or family pedigree or 
ujxm an} tombstone or family portrait and was made before the question 
in dispute arose 

(7) When it is contained m any deed will or other document 

(8) When it is made by a number of persons and expresses feelings, 
relevant to tl e matter in question 

Section 30 does not limit the oj oration of this section 
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I. ‘Statements, written or verbal, of relevant facts’.—‘Verbal’ means 
by words It is not necessary that the words should be spoken The words 
•of another person may be adopted by a witness by a nod or shake of the 
head 1 If the significance of the signs made by a deceased person in response 
-to questions put to her shortly before her death is established satisfactorily 
to the mind of the Court, then such questions, taken with her assent or 
dissent to them, clearly proved constitute a verbal statement as to the 
•cause of her death 2 In a trial upon a charge of murder, it appeared that 
the deceased shortly before her death was questioned by various persons as 
to the circumstances m which the injuries had been, inflicted on her, that 
^he was at that time unable to speak but was conscious and able to 
make signs Evidence was offered by the prosecution, and admitted bj 
the Sessions Judge to prove the questions put to the deceased, and the 
•signs made by her m answer to such questions It was held by a Full 
Bench of the Allahabad High Court that the questions and the signs taken 
together might properly be regarded os ‘verbal statements’ made by a 
j erson as to the cause of her death within the meaning of this section, and 
were, therefore admissible in evidence under that section 3 * 

Clause 1 —Cause of death —Dying declarations arc admissible under 
this clause They are admissible onl> where the death of the deceased 
is the subject matter of the charge and the circumstances of the death 
ire the subject of the dj mg declaration 1 Thus the statement of a dc 
< eased person who did not himself charge the accused with having wound 
<ul him to the effect that another person, also deceased, was stabbed bj 
the accused is not admissible in evidence 5 * Snmiarl), the dying de 
■claration of a person that he had committed the murder, w ith w Inch another 
was charged was not admitted® 

A petition of complaint and the examination of the complainant on 
•oath under s 200 of the Criminal Procedure Code are admissible as dying 
-declarations 7 

A dying declaration may be proved by the evidence of a witness "ho 
heard it made It cannot be treated as deposition unless made in the 
presence of the accused and before a Magistrate 8 This case has been 
•distinguished m a later case in which it has been held that the written 
record of a djrng declaration, not taken down m the presence of the 
iccused, is admissible when it is proved by a witness that the statements 
•contained therein were, in bis presence, recorded by a Magistrate and 


1 Queen Empress v iltlullah, (18S5) 
7 All 385, 197 r n 

* Queen Empress v Abdallah sup , 
Fmperor v Sallu C/aran Das (19.1) 
40 Cal C90 Chandnla Rats ha)nr y 
J\ ii*3 Emperor, (1922) 1 Pat 401 Itanga 
I The Craun, {1024)01^ 303 

3 Queen Empress v Abdullah, (1833) 7 

All 3S5,397, F E 

* Antan Singh v Tie Crown, (1023) 4 

JLali 451 


» Fat ir \ The Empress, (1900) F K 
No 17 of 1901 (Cr) 

8 Gray Jr Cir Hep 76 
7 Got ri las Eamasudra v Enptror, 
(1908) 30 Ca) Bo9 

3 The Empress v Samtruddm (18*1) 
8 Cal 211, followed m Saral Cl antra 
Karv Enptror (1924) u2 Cal 446 So*, 
however, Abdul Jahl v Tie Emprcs , 
(1886) P R No 13 of 1886 (Cr) 



SEC 32] 


STATEMENTS Bt PERSONS NOT WITNESSES 


9o 

read over to the deceased w ho admitted their correctness 1 * * When a dying 
declaration is recorded by a Magistrate, who is not a committing Ma 0 istrate 
it must be proved b} calling the Magistrate a« a witness 4 A dym^ 
■ * ' r ’ ’ without 

de It 
to the 

admissibility of a dying declaration that it was made in answer to leadin 0 
questions or obtained by earnest and pressing solicitations 4 Anv 
method of communication between mind and nnnd may be adopted that 
will develop the thought, as the pressure of the hand, a nod of the head 
or a glance of the eye* Where a woman, whose throat had been cut 
made, m answei to questions put to her by the Sub Inspector, certain 
gestures from which the latter inferred that she accused her husband of 
the assault, it was held that the gestures were admissible w evidence, but 
that the opinion of witnesses as to the meaning of the gestures was not 
admissible 8 Because the interpretation of the gestures is for the Court 
alone and the opinion of the witnesses as to the meaning of such gestures 
is not evidence The declaration however, should be complete An 
incomplete statement is inadmissible As regards dying declaration to 
accept a portion and reject the rest is entire!) out of the question, there 
must be ab*wlute guarantee of the accuracj of the record and truth of 
the entire statement before it can be acted upon* 


examined 5 

English law—Under the English law the declaration must be by a 
person who can be a competent witness Under the Indian Evidence 
Act the question of the competence of the person to bear testimony is 
not one w hich affects the admissibility of the statement under an) of the 
clauses of the section 

The second provision of this clause differs from the English law 

A dying declaration is admissible whether the person who made it 
was or was not, at the time when it was made ‘under expectation of 
death’ The Bombay High Court has held that the wide words used in 
the clause show that it is intended to cover other statements than djing 
declarations’ The words * as to any of the circumstances of the trans 
action which resulted in Ins death cover also other statements made b) 

1 Emperor v BalamiiDas (19*1) 49 
Cal 358 

* n>] v Foil Ait, (1874) 11 B H 
C 247.24S 

* Oha »y The Crown (1911) P R >o 
17 ot 1911 (Cr) 

4 Queen Empress v Abdullah (18Sj) 

7 A!1 385 3°8 p n 



5 Emperor v Rama Salt t (190") 4 
Bom L R 434, 435 
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a deceased person 1 The Lahore High Court has laid down that this 
clause covers only dying declarations’ 2 3 . Under the English law the 
deelarant— 

(1) must have been in actual danger of immediate death at the time 
of making the declaration 

(2) must have been fully aware of his danger , and 

(3) must have died 

Lnder ’ ’ ’ > 

< rnninal ca® ■ r 

m the case , f 

the charge and the circumstances of the death are the subject of the de 
duration 

The English rule on this point docs not rest on any sound principle, 
tnd ia therefore , not adopted in this Act 

Cases—In proceedings before a Magistrate on a charge of causing 1 
grievous hurt, two (among other) witnesses, one of whom was the person 
issiulted, were examined on behalf of the prosecution The accused 
were committed for trial Subsequently the person assaulted died in 
consequence of the injuries inflicted on Jura At the trial before the Sessions 
Judge, charges of murder and of culpable homicide not amounting to murder 
were added to the charge of grievous hurt The deposition of the deceased 
witness was put in and read at the Sessions trial It was held that the 
3 in. ’ or s 33 notwith 

accused m com¬ 
mitting dacoit) was made on August 13, 1899, and" he dted on August 
20 1899 and there was no other evidence to prove that the death W3s 
c-msed or accelerated by the wounds received at the dacoity, or that it 
was the transaction which resulted in his death, the High Court held that 
his declaration ought not to have been admitted in evidence 4 

The accused were charged under s 330 of the Penal Code w ith having, 
for the purpose of extorting a confession caused hurt to one It who com 
nutted suicide in consequence of the ill treatment The question was 
whether a statement made by R as to the cause of his wounding himself 
with a razor (which caused his death) was admissible in evidence in the 
cose, the accused not being charged with having caused the death of K 
It w as held that, as there was no doubt that the suicide of R was the result 
of the ill treatment by the accused, that treatment was the cause, though 
not the direct cause of the death 1 ' ’ ’ ’ ’ ' ~ 

responsible for the suicide, the ca 
case, the whole affair, ill treatme 

transaction and consequently the statement of the deceased was admissible 
under cl (1) of this section* 

1 <U 11 < 1 M <11 v Emperor (1926) 50 * Oaten Empress \ Budra, (1900) 2 

Tam 683, 28 Bom L R 1013 Bom L R 331 

* Avior Etnyh, (1923) 4 Lab 451 S The Crown v Fan, (1916) V. R. 

3 The Empress > fiofSia Ifohato, No 20 of 191G (Cr ) 

(lSSI)7Cal 42 
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A was present amount a band of dacoits engaged in committing 
dacoity He was there m hi3 capacity of assistant to the police to whom 
he had previously given information that a dacoity was going to take 
place lie was mortally wounded by the police He made a ‘ dying 
statement” incriminating certain persons as hts companions It was hel 1 
that such statement could not be admitted a9 evidence in the trial of Ins 
companions for dacoity under this clause as the cause of lus death came 
into question onlj indirectly and incidentally’ 

Clause 2.—“The considerations which have induced the Courts to 
recognize this exception appear to be principally these—that in the 
absence of all suspicion of sinister motives, a fair presumption arises that 
entries made in the ordinary routine of business arc correct, since, the 
process of indention implying trouble, it is easier to state what is true than 
what is faUe, that such entries usually fo-m a link, in a chain of circum 
■dances which mutually corroborate each other, that false entries woul 1 
lie litely to bring clerks into disgrace with their employers, that as most 
entries made m the course of business are subject to the inspection of 
several persons, an error would be exposeJ to speed) discovery, and that 
as the facts to which they relate arc generally kno vn but to few persons, a 
relaxation of the strict rules of ewlencc in favour of such entries may 
often prove convenient, if not necessary, for the due investigation of 
truth - 

'Statement in course of business’.—This clause provides that a written 
Htatcment of a relevant fact made by a person who is dead is itself a rele 
vant fact, w hen the statement was made by such person in ‘the ordmar) 
course of business’ The expression ‘course of business’ occurs in more 
than one place in this Act See ss 1C, 34, 47, 114 

The phrase m the ordinary coirse of business’ is apparently used to 
indicate the current routine of business which was usually followed by 
the i>cr»on whose declaration it is sought to introduce The rule laid down 
in this clause extended only to statements made during the course, not 
of an) particular transaction of an exceptional kind such as the execution 
of a de«l of mortgage, but of business or professional employment m which 
the declarant was ordinarily or habitually engaged The particulars set 

i as indicating 
The expres 
t mean in the 

ordinary course of a professional avocation 8 

The entries should have been made by the deceased person himself. 
Entries made by another person at his instance are not admissible under 
this section 4 

The phra=e, ‘in the ordinary course of business’, does not apply to any 
particular transaction of an exceptional kmd such as the execution of a 

1 A g<t Te v Ktnj Emprror, (1913)7 Bom 63 
L 15 It 33 4 Alussamat Naina Kotr v Gobardhan 

* Taylor, 11th Eiln ,s 697, p 477 Smjh (1916) 2 P L J 42 

* Ninqawa v BKarmappa (1897) 23 

E. 7 
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deed of mortgage, but to business or professional employment in which the 
declarant was ordinarily or habitually engaged The “business” referred 
to may be of a temporary character 1 See illustrations (£>), (c), (d), ( 3 ), and 
(/) 

English law—There are certain important distinctions between the 
English and the Indian rules which regulate the reception of entries as 


should, in order to be relevant, be icgulaily kept in the ordinary course of 
business, and although it may, no doubt, be important to show that the 
I erson makmg or dictating the entiles had, or had not, personal knowledge 
of the facts stated, this is a question which, according to the Indian rul* 
of evidence, affects the value and not the admissibility of the entries 2 3 

Under the English law, to render entries made m the course of busi 
ness admissible, they must be proved to have been made contemporaneous!* 
with the facts which they relate This clause does not contain any such 
restriction 

Account books —Entries in account books should, m order to Ik* 
relevant, be regularly kept in the course of business 8 

The Bombay High Court has held that :t is onlp such books as arc 
entered up as transactions take place that can he considered as hooks 
rcgularlj kept in the course of business within the meaning of s 34 4 * The 
Fatna High Court has laid down that a book of accouuts may be said to 
be regularly kept although the book is not entered up from day to day or 
from hour to hour as the transactions take place' 

The plaintiff relied on entiles m the handwriting of her deceased 
husband kept in the ordinary course of lus business It was held that 
entries m accounts relevant only under s 34 of this Act are not alon* 
sufficient to charge any person with liability corroboration is required 
But where accounts arc relevant also under this clause, they are in fa" 
sufficient evidence in themselves, and the law does not, as in the ca c e of 
accounts admissible only under s 34, require corroboration Entries i» 
-accounts may m the same suit be relevant under this clause the necessity 
of corroboration prescribed by s 34 does not arise Though accounts 
which are relevant under this clause do not as a matter of law require 
corroboration, the Judge is not bound to believe them without 
corroboration , that is a matter on which he must exercise his own judicrl 
discretion as a Judge of fact 6 


l Sheonandan Stn/jh v Jeonandan 
J) uaih (1908) 1JCWK 71 

* Reg v llanrnanto, (18S7) 1 Bom 
CIO 

3 Reg v llanmanta, (1877) 1 Bom 

CIO 

* JUunchenhaw Bczonjt v The Xew 


Dhurumsey S d. W Company, (1880) 1 
Bom 570 

5 Chandreshwar Prasad v Bishethtta' 
Pratap, (lO^C) 5 Pat 777 
B Rarrpr/arabai v Salon BhrtaMt, 
(1004)28 Bom 294,0 Bom- L It 
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Cases —Account books —la a suit to recov cr money due upon a 
running account the plaintiffs produced their account hooks, which were 
lound to be books regularly kept in the course ol business, m support of 
their claim One of the plaintiffs ga\c evidence as to the entries in the 
account books, but in such a manner that it was not cleai whether he spoke 
from his personal knowledge of the transactions entered in the books the 
entries in which were large!} m his own handwriting, or simply as one 
describing the state of affairs that was shown by the books He was 
oroso-exammed, but no questions were asked him to show that he was not 
''jjcalang as to his jiersonil knowledge It was held that the evidence 
given as above should be interpreted in the manner most favourable to 
■the plaintiffs, and might be accepted in support of the entries m thi 
jlaintifk* account books, which by themselves would not have been suffi 
■cient to charge the defendants with liability 1 

Marriage register—A register of marriages kept by the Kazi, since 
deceased who celebrated the marriage, m which register was entered the 
amount of the dower, was held to be admissible anl relevant, as evidence 
of the sum fixed, being an entrj in a Iiook kept in the discharge of duty 
w it bin this clause* 

Samadaskat book—Entries of jiajmcnts made by a creditor in the 
ledger (banuidaslat book) belonging to the debtor fill within this clause, 
anl although the} arc admissions m his own favour they are not pre 
■eluded b} s 21 8 

Ce-tillcate—V certificate issued by the Mam heater Chamber of 
Commerce testifying that there was a cool strike which resulted in non 
manufacture bv nulls of certain goals was held inadmissible under this 
■clause 4 

Clause 3—‘Statement against the interest of maker’—This clause 
is based upon a knowledge of human nature Self interest induces a man 
to be cautious in saying anything against himself AVhen one makes a 
declaration m disparagement of hw own rights or interests it is generally 
true and because it is so the law has deemed it safe to admit evidence of 
such declarations 

This clause comprises three classes of declarations against interest 
(1) where they affect the declarant’s pecuniary interest, (2) his proprietary 
interest, and (3) hu> personal liberty or property by tending to charge bun 
with a crime or to subject him to payment of damages 

The form of the declaration is immaterial, it may be v erbal or written, 
in a deed or a will or any other document 

Declarations against interest should to be admissible, have been 
i ainst interest at tit time tlej i irt mi/i, and it is no answer that the} 


' D carlo Dm v Sant Bilhsh, (189*) 
18 Ml 9> 

5 Zoktrt B jum v Salma B^rum, 
<lsX2) 19 Cal 039 P c 


2 PutUhii (1912) 14 Born, 

L. It 1020 

4 GtrdkarJai v KeraicaUa <t • 

(19’3) 28 Bom L. 1 232 
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deed of mortgage but to business or professional employment m which the 
declarant was ordinarily or habitually engaged The business referred 
to may be of a temporary character 1 See illustrations (6) (c) (d), (y) and 
(/) 

English law —-There are certain important distinctions between the 
Lnglish and the Indian rules which regulate the reception j>f entries as 


should in order to be relevant be legulaily kept in the ordinary course of 
business and although it may no doubt be important to show that tb 

personal knowledge 
to the Indian iuh 
of the entries* 

Under the English law to render entries made in the course of busi 
ness admissible they must be proved to hav e been made contemporaneously 
\ ifch the facts which they relate This clause does not contain any sucl 
irstriction 

Account books Entries in account books should m older to lie 
relevant be regularly kept in the course of business* 

The Bombay High Court has held that it is onlj 6 ucli hooks as arc 
utered up as transactions take place that can be considered as books 
r gularlj ke) t in the course of business within the meaning ofs 31 4 The 
1 atna High Court has laid down that a book of accounts may be said to 
be regularly kept although the book is not entered up from day to day or 
from hour to hour as the transactions take place 

The plaintiff relied on ent les in the bandwriting of her deceased 
husband kept in the ordinary course of his business It was held that 
entries m accounts relevant only under s 31 of this Act are not al° nc 
sufficient to charge any person with liability corroboration is required 
But where accounts are relevant also under this clause they are in la ^ 
sufficient evidence in themselves and the law does not as in the ca c e o* 
ccounts admissible only under s 34 require corroboration Entries i 
accounts may m the same suit be relevant under this clause the necessity 
of corroboration prescribed by 8 34 does not arise Though accounts 
which arc relev ant under this clause do not os a matter of la v require 
corroboration the Judge is not bound to believe them without 
corroboration that is a matter on which he must exercise his ovm judici 
discretion as a Judge of fact 8 


l Sheonandan S rujh v Jtonandan 
Ditadh (1908) 13 C W N 71 
1 Beg v Uarrmanla (1887) 1 Bom 

no 

3 Beg v Han nanla (1877) 1 Bom 
010 

* Munehenhaw Be onji v The Ke to 


Dhxtrum.ity S A IF Company (1SS0)-* 
Bom 670 . _ 

4 ChandrtJthicar Prasad v £tsh»hir» 
Pratap ( 19 "f) 5Pat "77 
6 liarrp arabot \ Balayt Bh 
(KOI) 28 Bom °94 6 Bom. L. R 60 
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- to his ledger in winch he had made a 
s ni irked as pai 1, 13 evidence upon an 


■statement n tde bv a deceased j erson m lus will that he had spent 
i certain amount in effecting rciuiis to Ins house was held to be not 
i liaissible m e\ idence as it was not a statement unde against his pecuniar v 

< r propnetarv intei t 

In a trial for Jbigm one n[ tic co accused had made a statement 
liefore the inquirin'* Magistrate hut lie died bcfoie the trial commenced 
The statement was let m under this section It w as held that the statement 
i is inadmissible since its maker hail alrcadj rendered himself liable to 

< uvun.il prosecution at the time it was made 3 


Clause 4—‘Opinion as to public right or custom’—The admissibility 
of the declarations of deceased persons in cases of public right or custom 
o matter* of i ubhc or ,.cneral interest is allowed as tbe»e rights or cu. toms 
arc generally of ancient lod obscure origin and may be acted upon onlj at 
di tant intervals of time direct proof of their existence is not therefoie 
d nanded 4 


The principle on which the exception of reputation regarding public 
ri lits rests is this—that the reputation can hardly exist without the con 
currence of many parties interested to investigate the subject and such 
< icurrence is prcsumjtive evidence of the existence of an ancient right 
of which direct j roof cannot be given in most cases 4 

The admissibility of the declarations of deceased persons m such 
cases is aanctioned because in local matters m which the community are 
interested all persons living in the neighbourhood are likely to be con 
versant because ~ 1 1 1 v v " 1 ” talked of 


m public what is i be pre 

sumed to be tr to con 

tia liction from otl stworthv 

reputation maj arise from the concurrence of many parties unconnected 
with each other who are all interested in investigating the subject 8 


Public and general rights—Public rights are those common to all 
mei xbers of the State e g rights of highway or of ferry or of fishery 
<teneral rights are those affecting any considerable section of the com 
inanity e g disputes as to the boundaries of a village The right must 
have been one of whose existence the declarant should be aware If the 
declaration is made otherwise than upon the declarants own knowledge it 
«ill be rejected 


‘ llghan\ R dyicaj (1803) 10 East 
103 

5 YarAariv Am’abu (1919) 2“ lloin 

* Emperor v Keskai \arayan (1913) 
2 Bom L. R 218 

+ The Q een v Inh ibilanti of Bedford 


ahtre (ISoo) 4 r & B 53o 
« H ndlT Tat ham (1883) 5 Cl &F 
C"0 

6 Per Lord Campbell, C J , in The 
Queen v Inhabitants of Bedfordshire 
(18oo) 4 E & B 53o 342 
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might possibly turn out to be eo subsequently 1 * * 4 . They are relevant though 
the declarant had no personal knowledge of the facts therein mentioned, 

i i* 1 - 1 *• though he himself would have been 

and though he had an interest or 
render the declarations of no value 1 
The confession of an accused person who is dead implicating himself and 
an accomplice in a crime is admissible under this clause and is not e\ 
duded by ill (b)tos 30 s The question of admissibility is not a question 
of value 

This clause renders relevant a statement which would have exposed 
v man to a criminal prosecution Under the English law such statement, 
is not admissible 

Cases—The plaintdl sued in 1&D3 to recover possession of certain 
land The defendants denied the plaintiff s title The plaintiff tendere l 
m evidence a registered mortgage deed of adjacent land executed m 1877, 


between the present litigants and at the date of the prerent suit the 
mortgagor was dead It was held that the statement in the deed wni 
admissible under this clause as a statement against the pecuniary or j ur- 
l rietarv interest of the mortgagor® 

A statement b) a landlord who is dead that there was a tenant on 
the land is a statement against his proprietary interest and admissible ui dcr 
this clause 1 

In u suit to redtun u house and i garden part of the p ropertj covered 
bj a deed of hen ship executed by a Ilmdu widow in favour of plaintiffs 
father and winch projerty had been mortgaged bj the widows husband 
the defendant deme 1 the plaintiffs right to redeem on the ground that 
neither he nor his father was hen of the mortgagor The plaintiff tendered 
the deed of heirship m support of his right It was held that the docu 
ment was admissible under this clause as it was manifest!) a declaration 
bj the widow against her proprietary interest for by it she divested 
herself of her widow s interest in the propcrt\ s 

If a person have peculiar means of knowing a fact and make ft 
declaration or written entrj of that fact which is against Ins interest at 
the tune it is evidence of the fact as between third p ersons after his death, 
if he could have been examined to it in his life tune Anil therefore an 
tntr) made by o man midwife of having delivered a woman of a chill 


1 Ex parte Edvards (18S4) 14 Q 11 
II 415 

1 Crease r Barrell (18.1.,) ] t M & 
r 919 

s dead w V Alin (18*3) 1 t A 31 
410 

4 Taylor v III than (IfcTG) 3 (h 1) 
60j. 

* \tja Pa Ttn v htng Fnperor (1901 


08) b B R (F>| n 
< Etnqai a v Bhnri Iipa (189 ) A 
Bom 03 


J AM l A < JloJla v Ebrahm Holla, 
[1904) 81 Cal 9Co 

S Ban Chintt ran J) Ufot v J loro 
LaLth an (1880) 11 li m 81 Fum- 

Singh V A /til Lai (ID 5) 5 Pat 108 
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* « 'to his ledger in which he had made t 

- s marked as paid, is evidence upon an 

V •statement made by a deceased person m his will that he had spent 
j certain amount in efleeting repans to his house was held to be not 
admissible in ev ideuce as it was not a statement made against his jtecuman 
or propnetarv interest" 

In a trial for forgerv one of the co accused had made a statement 
In fore the inquiring Magistrate but he died before the trial commencul 
The statement was let in under this section It w as held that the statement 
a is inadmissible since its maker had already rendered himself liable to 
cnminal prosecution at the time it was made 3 

Clause 4 ‘Opinion as to public right or custom’—The admissibihtv 
of the declarations of deceased persons in cases of public right or custom 
or matters of public or general interest is allowed as these rights or customs 
art generally of ancient and obscure origin and may be acted upon only at 
<li tant intenals of time direct proof of their existence is not therefore 
demanded 4 

The prmtijle on which the exception of reputation regarding public 
rijits rests is this—tint the reputation can hardly exist without the con 
currence of many parties interested to investigate the subject and such 
c incurrence is presumjtive evidence of the existence of an ancient right 
of which direct proof cannot be given in most ca«es 5 

The admissibility of the declarations of deceased persons lu such 
cases is sanctioned because in local matters in which the community are 
interested all persons living m the neighbourhood are likely to be con 
versant because c' 1 ” r *s ^ i i w i> i» — »•-* -ally talked of 

in public what is i may be pre 

suined to be tru . i i ■ 1 lead to con 

tradiction from others if the statements were faloc, and thus a trustwortb\ 
reputation may arise from the concurrence of many parties unconnected 
w ltli each other « ho are all interested in inv estigatmg the subject® 

Public and general rights —Public n 0 hts arc those common to all 
numbers of the State eg rights of highway or of ferry or of fishery 
ticneral rights are those affecting any considerable section of the com 
nnimty e g disputes as to the boundaries of a village The right mast 
have been one of whose existence the declarant should be aware If the 
dec laration is made otherwise than upon the declarant’s own knowledge it 
w ill be rejected 


1 Ihghrt m Ihdgwaj (1808) 10 East 
HU 

* Narhari v \mbaba\ (1919)22 Bom 
L 1> IT 

J Lmperor v heshav \arajan, (1913) 
° > Bom L R 218 

* TheQ teen V Inhibit t taof Belford 


ehne (18a ) 4 T & B 535 
» iVrtg! (v Tatham, (1888) 5 C! &F 
070 

6 Per Lord Campbell, C J , in The 
Queen v Inhabitants of Bedfordshire, 
(185o)4E. & B 53o,51 1 * 
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might possibly turn out to be so subsequently 1 . They are relevant though 
the declarant had no personal knowledge of the facts therein mentioned, 
but recen ed them merely on hearsay 2 , though he himself would have been 
incompetent as a witness to testify 1 , and though he had an interest or 
motive to misstate the facts which render the declarations of no value 1 
The confession of an accused person who is dead implicating himself and 
an accomplice in a crime is admissible under this clause and is not ex 
eluded by ill (h)tos 30 s The question of admissibility is not a question 
of value 

This clause renders roles ant a statement which would have exposed 
a man to a criminal prosecution Under the English law such statement 
is not admissible 

Cases.—The plaintiff sued m 1893 to recover possession of certain 
laud The defendants denied the plaintiff s title The plaintiff tendered 
in evidence a registered mortgage deed of adjacent land executed m 1877, 
which set forth the bound tries of the land comprised in the mortgage, and 
ns one of such boundaries referred to the land m question as then belonging 
to the plaintiff At the date of the deed there was no litigation existin' 1 - 
between the present litigants and at the date of the present suit the 
mortgagor was dead It was held that the statement in the deed was 
admissible under this clause as a statement against the pecuniar} or pro- 
prictarv interest of the mortgagor® 

A statement bv a landlord, who is dead, that there was a tenant on 
the laud is a statement against his propnetarv interest and admissible under 
this clause 1 

In a suit to redeem a house and a garden, part of the property covered 
by a deed of heirship executed by a Hindu widow in favour of plaintiffs 
father and which property had been mortgiged by the widows husband, 
the defendant denied the plaintiff* right to redeem on the ground that 
neither he nor Ins father wa« ’ ' ’ *" itiff tend< red 

the deed of heirship m supp at the docn 

ment was admissible under _ declaration 

by the widow against her proprietary interest, for by it she divested 
herself of her widow "s interest m the property * 

If a person have peculiar means of knowing a fact, and make a 
declaration or written entry of that fact, winch is against his interest at 
the time it is ev idencc of the fact as between third persons after his death, 
if he could have been examined to it in his life tunc And therefore an 
entry made by a man midwife of having delivered a woman of a child. 


1 Ex parte Eduards, (1884) 14 Q II 
14 415 

* Crease > Barrett, (1 S3 5) ] C M i 
1* 019 

* deader \ Alltn (18.03)1 V S. M 
410 

+ Taylor v Wstha>n, (1870) 3 Ch D 
GDI 

* \y<jFl>JinV Kiiij f np*nr, (11KII 


00) U 15 R (I , i ) 3 
a A tngaxt a v JShnnntiiipa, (1897) 2A 
Bom fi ? 

r Abdul Asiz J lotla v hbrahim 2foUa r 
(1904) 31 Cal DCS 

S liari Chinlai tan IhMit \ More 
LaLsInnau, (1880) 11 J! )m 89 , Slta rum 
Singh r A tut La!, (1920) 6 Pat 108 
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* 1 ’ “* - i - —r » — to his ledger jn winch he had made % 

• s marked as paid, is evidence upon an 

i «tit«nent nude by a deccrvd person in his mil that he had spent 
i certam amount in effecting rojaiis to hi* house was held to be not 
admissible m e\ idence as it was not a statement made against his pecuniar! 
or proprietary interest 

In a trial for forgery one of the to accused had made a statement 
lieforc the inquirin'! Magistrate but he died befoie the trial commenced 
The statement was let in under this section Itw as held that the statement 
y i* inadmissible since its maker had already rendered himself liable to 
<i umnal prosecution at the time it yyas made 3 

Clause 4 ‘Opinion as to public right or custom’—The admissibility 
of the declarations of deceased persons m cases of public right or custom 
o- matter* of i ublic or general interest is allowed as the c c rights or customs 
an generally of ancienr and oh cure origin and may be acted upon only at 
<li tant intersa!s <( time direct proof of their existence is not therefore 
<!( manded* 

The prmcijlc on which the exception of reputition regarding public 
ri hts rests is this—that the reputation can hardly exist without the con 
curren.ee of many parties interested to investigate the subject, and such 
<• lcurrence is j resumptixe ey idence of the existence of an ancient right 
of which direct proof cannot be giycn in most cases 4 

The admissibility of the declarations of deceased persons m sucl 
< ises is sanctioned because in local matters m which the community are 
interested all persons living m the neighbourhood are likely to be con 
\crsant because common rights and liabilities being naturally talked of 
in public what is dropped in conyersation respecting them may be pre 
■mined to be true because conflicting interest* would lead to con 
tradiction from others if the statements were fal c , and thus a trustworthy 
reputation may arise from the concurrence of many parties unconnccte I 
with each other \ ho are all interested in investigating the subject 6 

Public and general rights — Public rights are those common to all 
members of the State e 0 rights of highway or of ferry or of fishery 
Oeneral rights are those affecting any considerable section of the com 
immitj e g dispute* as to the boundaries of a village The n 0 lit must 
hayc been one of yvho*e existence the declirant should be aware If the 
declaration is made otherwi e than upon the declirant’s own knowledge it 
s\ ill 6c rejected 


‘ Jhjha tv IUdjaaj (1808) 10 Cast 
10 ) 

5 NarWiv Ambabai (1919) £2 Bum 
1. H 6* 

1 Ampere* v Kuhn \arayati (1913) 
2 » Bora L P 248 

* The Queen v Inh bila ts of Bedford 


ehirt (ISjo) 4 P & B 535 
» Ifnj/lT Tatham (18S8) 5 Cl & F 
670 

6 Per lord Campbell, C J , in The 
Qieen v Inhabitants of Bedfordshire 
(1855) 4 E. & B 535 542 
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m ' " 1 * g to deal w it l i 

ch the interests- 

Illustration (i) exemplifies this cl nisi 

Statement betore any controversy had arisen—The declarations should 
have been made ante litem nwlam i e before the beginning of an\ 

< ontrov ers) and not simplj lefore the commencement of an) suit mv olvmg 
the same subject matter The operation of bias is thus excluded" 

To rendei a statement inadmissible 11 s having linen made post Utern 
motmn the same thing must be in controvers) both before and after it 
is m ide s 

Case—Tin lower Court bad admitted in evidence a statement signed 
bj several witnesses to the effect that a widow of the Kudu a lxunbi caster 

< ould adopt nccordmg to the custom of the caste without the express, 
authority of her husband It was held that this clause was not applicable 
to the case as the evidence was required to prove a fact in issue and not 
merety a lelevant fact The statement was therefore inadmissible to prove 
♦ ho alleged custom* 

Clause 5-—Statements as to existence of relationship—Statements 
relating to the existence of anj relationship between persons alive or dead 
is to whose relationship tho declarant has special means of knowledge 
arc admissible if the) are made before tho question in dispute was raised 
Such statement is admissible notwitl standing the fact that it was made m 
i case in which the issue was the same is in the case in which it is sought 
to 1 e used 

lllu3trat on (/) exemplifies this clime Sec also ill (l) 

English law—Accord mg to English law a certain deguc of relation¬ 
ship is necessarj m order to make such statements admissible Declara 
tions respect mg matters of pedigree arc not therefore, admissible if 
tluj proceed from illegitimate rnernbe rs or fnendsor servants, or neighbours 
of fnnnlj in question This Act only requires the existence of an) special 
means of knowledge of the relationship on the part of the person making 
the statement 

Marriage —Strict proof of marriage is necessary in certain criminal 
offences, eg bigamy adultcrv, enticing ana) a married woman Tl » 
clause lias no application m such ensts*' Otherwise general reputation 
of marnase is admissible 


l Ilettijn v Vrv, (1000) I Dm 
U 1 2 > Horn 433 

* BerLrty Penaje cast {1811) 4 Laini 

10| 417 

* Kolia 1 ratad v Mathura Preuad, 
(ISOS) 351 A 165 10 Bom L.R 1088 


* Patel lardraut Jeh* in \ Intel 
Mai ilat Cl untlnl (1890) 151! m f •»£> 
s Golhul Pande v Bal Uo S l J, 
(1927) 7 Pat 00 

e Emprtsi v 1 1 tat Irr fttngh (1879) 5 
Cnl 566 r b 
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Case'—The statement m a genealogical table filed by a member of 
the family, before any question arose as to the latter, is relevant under 
this clause 1 * 

\ genealogical table purporting to have been made by a person since 
dead but which was shown to be merely an exhibit binding on him for 
the purposes of a former suit was held to be inadmissible m evidence, 
having been made without the personal knowledge and belief which 
must be found or presumed m any admissible statement bv a deceased 
]> rson* 

\ document, ancient and genuine purport mg to be a familj pedigree, 
was produced in evidence m a mutation case by one Jiraj The record 
was brought beiore the civil Court in a suit in whv h the plamtiS s relation 
slap to one Hulas the last male owner of certain pro, erty was in question 
Iiraj stated that he had received the pedigree from his grandfather It 
was not proved who had prepared the pedigree It was held that it was 
not nece'sarv to show who had made the statements mentioned in the 
|>cdigree and that it was admissible in evidence under this section 3 * * 

The oral evidence m a case consisted of statements made bv the 
I lamtiffs as to their descent the information as to which they had 
r> caved from their ancestors Objection was taken that such of these 
statements as were made since 1817 were inadmissible in evidence under 
<U 5 and C as being post litem The Judi^ul Committee held that they 
were admirable the heirship of the then clunants not being really in 
dispute at that time* Where the respondent claimed to be a grand 
daughter of the deceased her father having predeceased the grandfather 
and there beui„ no other blood relations surviving to give evidence to re 
Utionship it was held that evidence of general repute was of considerable 
importance prov ided it was cogent* 

A statement relating to the existence of any relationship contained 
m a document signed by several persons, some only of whom arc dead, is 
admissible in evidence* 

For the purpose of the decision of a question of limitation it was 
neecssarj to prove the date of the plaintiff s bi th The plaintiff and one 
of his witnesses each spoke to statements made to them by relatives of 
the plaintiff who were since deceased relating to the date of the plaintiff s 
Inrth It was htll that such statements were admissible in evidence* 

V statement as to the age of a member of a family made by a sister was 
1 eld admissible after her death* In an action to recover the amount 
due upon certain mortgages the defendant pleaded that he was an infant 
when he executed them As evidence m support of this plea there was 

1 tihijrt nanand Das Jlohapatra v » 2Ua llmun v Ma Lgwt Thin (1023) 
Him* Kanta Das M hapatra (1901) 32 1 Ban 31 

CtLC 6 Chandra hath Pop v A ilmadhah 

5 Jagatpal Singh v Jagethar Balhsk Bhailacktirjte (18981 26 Cal 236 
‘•wgh (lOO**) All 141 p c 1 Bam Chandra Butt y Jogesuxir 

3 Jahangir v SI eoraj Singh (1015) 37 NaramDeo (1803) 20 Cal 758 

All 000 S Oriental Ociernment Security Life 

* Bahadur Singh \ Mohar Smgh Assurance Company Limited v Aora- 

(1901)291 4 1 4 Bom T, R 233 mmha Chan. 115*011 MS ” ' — " 
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tendered at the trial an entry, recording the date of the defendant’s birth 
made by the defendant 8 deceased father in a book m vv bich he made 
similar entries with regard to his familp It was held under an Ordinance 
exactly similar to the Indian Evidence Act that having regard to ill (1) 
to this section the entry was admissible in evidence 1 

Plant m a former suit verified by a deceased member of the 
family, and as such having special mean3 of knowledge, a as held 
admissible under this clause, to prove the order in which certain 
[ ersons were born and their ages 3 In a suit to recover possession of 
property which had belonged in her life time to F, one of the material 
issues v as whether the plaintiffs were, or were not, the sons of M, paternal 
uncle of F In suppoit of their statement that they were the sons of W 
the plaintiffs tenderwl in evidence the plaint in a suit, filed some } car¬ 
le fore this litigation in which F as plaintiff had impleaded them as de 
fondants descnbir g them as the sons of M It was held that this plaint 
was not only admissible evidence on the subject of the plaintiffs relation 
ship to M but was evidence to which considerable weight might be 
attached 3 

Evidence of competent witnesses as to their having heard the names 
of the ancestors recited by members of the plaintiff s family on ceremonial 
anl other occasions was hell to be admissible evidence in support of the 
pc Iigree on w hich the plaintiff based his claim Such evidence is not open 
to criticism merely on the ground that the witnesses are relatives 4 

In a suit on a promissory note to which the onlv defence was mmoritv» 
a statement made by the defendant s father (who died before proceedings 
bv wap of Slut had been contemplated) to a witness as to the age of his 
son, it was held that such a statement was inadmissible as evidence of 
the age of the defendant in suppoit of his defence The Court said the 
illustration ( l) to this section w ould be material in cases of pedigree, hut 
the rule which admits hear sap evidence in pedigree cases is confined to tbc 
proof of the pedigree, and docs not apjly to proof of the facts which 
coistitute v pedigree, such as hath, death and marriage, when the} have 
to be proved for other purposes' 

Tbc plaintiff, to prove his relationship, produced a pedigree which 
w s prepared from the statements of bards and papers produced bp them 

le belonged 
anp of the 
d with their 

assistance had the pedigree drawn up was called as a witness and no proof 
was given that they were within any of the descriptions given bv this 
scrtion which made it unnccossarp to call them® 

1 Jlahonitd S t'dol \ J eok Ooi (191C) * Deli Peril ad Chowdhry \ Padha 

•til A 2 j< 5 10 Run I R | r 7 Ckmdhrain, (1004) 311 A ICO, 32 Cal 

* Dhaniivll \ ion Chinder Glote, 84 r c 
(|h00) 24 C»1 2C" Collil Pa tide v * Dipm Behary Daw v Kreedati 

BilleoSulul (I'WTJTl'at Of Chundtr Dty (16SbJ 1J Cal 42 

8 Havladad Khan v Aldul Sallar, « Sunan ' Sardar, (1000) 2 1 uni L. 
(1017) 30 ML 42a R 042, .3 All 72, r c 
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Clause 6—Statement as to relationship m a will or deed—Under this 
chuse statements relatmg to the existence of relationship between *Ic 
cessed persons made before the question in dispute was raise 1 are admissible 
wlen they are contained in a will or a deed or in a familv pedigree, or 
«|>on a tombstone It is not necessary as in cl 5 that the statements 
should have been made bj a person who had special means of knowledge 
siniplj because it is not probable that a person would insert m a will or a 
solemn deed anj matter the truth of which he did not know The state 
ments should uot has e been made m the testator s ow n interest or in a lew 
of contemplated litigation 1 

The word verbal used ui the beginning of this section Ins no ippli 
c it ion to this clause 

Illustrations (1) and (m) exemj lify this chuse 

Difference between clause 5 and 6 —Clause (5) refers to statements 
relatmg to the existence of an) relationship between persons alive or dead 
an 1 the statement is to be made by a person w ho had special means of 
knowledge that is it imposes the restriction that the person making th» 
statement should have special means of knowledge Chuse (6) refers tc 
the existence of relationship between deceased persons only , and it impose, 
nr 

a 

ct 

1 ut differs from cl (o) in this —that in cl (5) the evidence is the declaration 
of the person deceased or otherwise unproduceable in cl (G) the evidence 
is that of things such as genealogical trees tombstones etc 

Cases—Horoscope—In a suit to recover possession of immovable 
I roperty the plaintiff tendered m evidence a horoscope which, he said 
had been gi\ en to him by his mother and had been seen by members of 
his family and used on the occasion of his marriage He was unable to 
siy by whom the horoscope or an endorsement on it, which purportcl 
t> st<*tc what his name was had been written It was held that the 
h iroscope was not admissible 1 1 lus case has been distinguished in a 
Madras case w here the defendants relied on a horoscope produced by the 
j laintift s mother and which had been a public record from a period <?>!/< 
Ittnn motam and was put in as an admission under ss 17 and 18 3 

Pedigree table—In a suit for an inheritance claimed by the plamtiiL 
alleging themselves to be collateral relations and heirs of the last male 
owner through an ancestor common to him and to them a pedigree table 
w is put in evidence The persons from whose statements at no distant 
date the pedigree had been drawn up were absent, and it had not been shown 
that this had been for any one or other of the reasons contained in this 


pailyav Mohendro Lai <L Pat! ul (1800) 
17 Cal 819 

8 Raja Qoundan v Raja Gounc 
(1833) 17 Mad 134 
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‘.cction It w as held that the pedigree table was inadmissible 1 A family 
pedigree was sought to be prov ed by the boohs kept by the famil) chronicler 
\ replied bj the chroniclers from time to time from the information 
supplied bj members of the family It was held that the pedigree would 
be admissible under this clause and also under cl 2 3 

Clause 7.—A statement contained in any deed vv ill, or other document 
which relates to a transaction by which a right or custom in question was 
created modified recognized asserted, or domed is admissible under this- 
clause 

The word ‘verbal used in the beginning of this section natural!) doe® 
not nppl) to tins clause as well 

Under this clause the word‘right will include both public and private 
rights But under the English law, evidence of reputation is not admissi¬ 
ble when pnvutc rights are concerned 

Tins clau*e includes an) deed or will, so that the rule as to ancient 
possessions is extended or enlarged, for now a statement in any relevant 
document however recent and though not more than thirty }ears’ old. 
will be admissible ’ 1 

Clause 8 —When ft number of jiersons assemble together to give vent 
to one common statement which statement expresses the feelings or im¬ 
pressions made in their minds at the time of making it that statement mar 
l>e repeated b) the witnesses, and is evidence 4 Thus where a person 
was charged with raising a seditious mob expressions of alarm b) persons 
in the neighbourhood were admitted in evidence to show the feelings 
produced bj the gathering 1 complaints made to the police b) person®, 
alarmed at violent Chartist meetings were admitted 6 , evidence that i 
I hint iff was publiel) laughed at in consequence of a libel was admitted 
to prove that the libel referred to the plamtifl 7 

33 Evidence given by a witness in a judicial pro- 
n*t \*ncv of cee ^ in 5 1 ' or before anx person authorized 
.ertmn eeidenie bv law to take it 2 , is relevant 5 for till* 
miW 1 utntre" P ur P 0Se °f proving, m a Mibsequcnt judicial 
M-cduig, the proceeding, or in a later stage of the same 
iratli if facts judicial proceeding, the truth of the facts- 

tlen in stated * . . * f” , 1 U 

winch it states, when the vntnei** is dead . 
or cannot be found 8 , oi is incapable of giving evidence', 
or is kept out of the way by the adverse party', or if 
his presence cannot be obtained without an amount os. 


* Surj ,« ▼ Strtlar, (l^OO, 2 IV m 1. 
\ 942 21 All 72, r c 

- .VolnianjT Dalpalnng (1021) 24 
n m u r 289 
2 Norton p 192 

* ThrQ ten T Ftm Dull (W./Jry 
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deliy or expense whicli, under the circumstances of tho 
else the Court considers unreasonable' 

Provided— 

that the proceeding was between the same patties 4- 
or their representati\ es m interest 5 , 

that the adierse party in the first proceeding had 
the right md opportunity to cross examine 0 , 

that the questions in issue were substantially the 
a me in the first a& in the second proceeding" 

Explanation — A criminal trial or liiquin shall bo 
deemed to be a proceeding between the piosecutor and 
the accused within the meaning of this section 

COMMENT 

Full nee of depositions of former trials is admissible as it forms an 
i xcej tion to the hearsay rule Depositions arc m general admissible only 
liter j roof that the persons who made them cannot be produced before 
the Court to gi\c evidence It is only m cases where the production of 
tl e primary evidence is beyond the part} s jower that secondar} evidence 
< f oral testimon} ln admissible Tilts section enumerates tbe cases in which 
the evidence given by a witness (a) in a judicial proceeding or (6) before 
»} person authorized by law to take it is relevant m a subsequent judicial 
I roceeJmg or a later stage of the same proceeding Such cases are five 
in number viz 

(o) when the w ltness ls dead 
(6) when he cannot be found 
(c) w hen he is incapable of giving evidence 
(</) when he is kept out of the way by the adverse part} and 
(e) w hen his presence cannot be obtained w ithout ail amount < f 
dilav « r expense which the Court considers unreasonable 

The use of such secondary evidence ls limited b} three provisos 
Such evidence w ill be onlj admissible— 

(1) if the proceeding was between the same parties or thei* - 
rej resentatives in interest 

(2) if the ndv erne party in the first proceeding had the right an l 
o] ] ortumt} to cross examine and 

(3) if the questions in issue were substantial!} the same in the first 
as in the second ] roccedmg 

’bvifrgfttk grvvn tm n iiSemrt. occasion is also a&mi&sfiftc to con 
tradiet a witness (s 155) or to corroborate him (s 157) 

1 ‘Evidence given in a judicial proceeding’ — It must be proved 
that tie witness was duly sworn m some judicial proceeding to the. 
authority of which the part}, against whom his testimon} is offered w as 
legally bounl to submit and in which he might have exercised the rupi 
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of cross examination" 1 E\ idence of a witness in a proceeding sub 
sequentty pronounced to bo cot am ronjudicc is not admissible i! the witness 
is ileiil, on *i retrial before a competent Court® 

2. ‘Before 3ny person authorized by law to take it’.—A dej osition 
is inadmissible unless it was taken l»y an o&ceror other person authorized 
In law 

3 ‘Is relevant '•—Depositions which satisfy the conditions I ud dowi 
in this section are relevant for the purpose of proving the truth of the 
facts which they state They are, how ever, open to all the objection® 
which might have been raised if the witness himself had been present 
during the trial Leading and other illegal questions are, therefore not 
allowed to go in 

The burden of proving that the conditions essential to the ndmissl 
bilitj of depositions under this section have been complied with lies on 
the person who tenders the evidence The depositions of witnesses given 
in a counter-case may be user! as evidence against them on their trial as 
accused {ersons but such depositions could only be evidence against the 
jersoas making them 8 

Depositions satisfying the conditions of this section may be received 
in evidence at any subsequent stage of the case before another Court 
The power given b) this section requires to be exercised with great caution 
md the Court must insist on 6tnct pioof before holding that the requisite 
conditions have been satisfied* 

l vadence not otherwise admissible or which would have been liable to 
rejection if anj objection were taken to it may be perfectly good evidence 
if admitted by the consent of the parties 4 

Objections as to the admissibility of evidence should be raided it the 
trial and at any rate in the Court of fiist appeal and will not as a general 
rule be entertained by the High Court if rai®cd for the first time m second 
.i] peal® 

(n) ‘When Ihe witness is dead*.—The death of the witness who*-* 
evidence is to be admitted should first be Btrictl/ moved unless it !•> 
idmitted on the other side 7 The deposition of a witness taken before, 
one Magistrate is admissible in evidence at a re trial before another 
Magistrate if the witness was dead at the time of re trial® 

The deposition oi a witness who was not cross examined before the 
committing Magistrate and who died before the trial, was held adnn®sibl< 

I ecau«c the accused had the right and opportunity of cross-examining him 
notwithstanding the omission of their j leader to avail himself of that 


» Tujtor 11th Un,« 401 p 314 
s Itamt Jteddi (1881) 3 Mat! 48, 51, 
BulaStngh \ The Crown, (1028) 7 Lab 
100 

3 Queen h iprut x (Jana Sonia 
(18SS) I" Horn 410 

' itaunj buo \ A in? Emperor, (1023) 
1 lUn 512 


* Lalehman \ Arnrit, (1000) 24 I oil) 
r 01 , Jlodha Ktahan v Kedar bath 
(1924)40All 815 

® ] a Va Kishan x Kedar bath, (1921) 
46 All 815 

I Sajjan Sint/h, (192o) G Lnh 437 

* Ltial \ 11t Crown (J027) 8 Lai 
570 
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right 1 But if a witness under examination by a Court dies before his 
cross-examination is completed, no part of Ins evidence can be made 
use of 5 

(b) ‘ Cannot bs fojnd’,—Proof of a diligent search is necessary before 
tendering the evidence of a witness who cannot be found A Sessions 
Judge, finding that the witnesses who had been summoned to givcevidcna 
for the prosecution did not apjear on the date fixed, adjourned the case 
for eighteen days and ordered fresh summonses to be issued On the 
adjourned date the witnesses were again absent Thereupon the Sessions 
Judce made use of the evidence which those witnesses had given before 
the committing Magistrate purporting to do so under tins section It 
was held that the evidence couli not be so used but the Sessions Judg* 
ought to have directed warrants to issue to enforce the attendance of the 
prosecution witnesses and comjcllcd tLcir nttencince in the Court 3 

Section 512 of the Code of Criminal Procedure supersedes this section 
to a certain extent It provides that if it is proved that an accused person 
Ins absconded, and that there is no immeiiate prospect of arresting luni. 
the Court competent to trv or commit for trial such person for the off nee 
complained of may, in his absence, examine the witnesses (if an)) produced 
on behalf of the prosecution, and record their depositions 

(c) ‘Incapable of giving evidence’.—There must be an incapacity 
of a permanent character, and not of a momentary or temporary character* 
But m a later care the Calcutta High Court has held that the incapacity 
contemplated by the section is not necessarily a permanent one and that 
something short of permanent incapacity might satisfy the words of the 
section 5 

Precise evidence should be given as to the nature of the illness and the 
incapacity to attend When a witness is shown to be insane, Inscvidenre 
given in a former judicial proceeding, is relevant in a subsequent judicial 
proceed mg 

( d) ‘Kept out of the way’—Th» admissibility of the ev idence given 
by a witness who is kept out of the way by the adverse party is admissible 
upon the broad principle of justice which will not permit a party to take 
adv antage of his ow n w rang 

(e) ‘Presence cannot be obtained without an amount of delaj or 

expense, etc.’—It is only m extreme cases of expense or delay that the* 
l>ersonal attendance of a witness is 1 1 —' ’ * 

m a former inquiry referred to 11 1 
presence of the witness cannot be 

* Q iten Fmprese v Basuanla, (1000) * In re Pjari Lull, (ISS9) 4 C L. It 

UBom L I* 701, 2a Bom 16S 604 

* A arsing Uov v GoLul Prasad, (1027) s Lmprusv Asgur thsmn (ISSil 6 

r O All 113 Cal 774 

* Do’t Muhammad v Kina Emperor, 6 Fmprese of India \ Multi, (ISSOl 2 
(lOOa) 2 A L J C°0, 25 A W. H A'l C48 

. 0 ’ 
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or expense which he considers to he unreasonable Mere consent of the 
prosecutor and the accused’s pleader to that effect is not sufficient 1 In 
convenience to witnesses or amount of expense is no ground where the 
entire case rests on the evidence of those witnesses* 

4. ‘Proceeding between the same parties’.-—The two suits must be 
brought by, or against, the same parties, or their representatives in interest, 
.at the time when the 6uits are proceeding and the evidence is given* 
This proviso is based on the grounds of reciprocity, because the right to use 
evidence being co-extensive with the liability to be bound thereby, thu 
.Adversary m the second suit has no power to offer evidence in his own 
favour which, had it been tendered against him would have been clearlv 
inadmissible It charged A with breach of trust, and S gave evidence m 
support of the charge A being acquitted. It was tried for making a false 
charge and S for perjury It was held that the depositions given by 
witnesses in the first case could be used against It in the second case, but 
not against S under this section 1 3 * 

5 ‘Representatives in interest’.—Partners and joint contractors 
w ho are each other’s agents for the purpose of making admissions against 
•each other in relation to partnership transactions or joint contracts are 
regarded as privies m estate and are included in the term ‘representatives 
in interest 5 * 

6 ‘Adverse party had the right and opportunity to cross-examine’.— 
This proviso is based on the fundamental principle m the administration 
•of justice that every man should have an opportunity of cross examining 
witnesses whose evidence is to be used against him If the adverse party 
has had liberty to cross examine and has not chosen to exercise it, the 
-case is then same m effect as if he had cross examined It is not necessary 
that the opponent should have exercised his right of cross examining 
for the depositions w ill be relevant if he deliberately forbore from, or waived 


an accused person under this section the fact that he had full opportunity 
of cross examination must he proved 7 


l lie Annan Mulhtijan (1015) 30 
Mad 440 

* Queen En press \ T Burke (1884) C 
All 2°4 

3 Sitnath Dctar v Mohesh Ckunder 

■Ckvckerbalt (188C) 12 Cal C27 

* Eann lit'lli (1881) 3 Mad 48 51, 

Fee Emperor v Kadhe Mai (1910) -42 

All 24 


* Cl andreshtcar Prasad \ Bisheshwar 
Pralap (1026) 5 p a t 777 
8 JU Combie v Anion, (1843)6 M A 
G 27 

3 Queen impress v It a m chan dr a 

Govnd Harshe (1805) JO Bom 749 
Srtdu v The Empress, (1885) P R 
No 26 of 1885 (Cr) 



*ec 33] 


PREVIOUS DEPOSITIONS 


111 


not without the 
] oint upon whic 
Vnd though sep 
ire common to both 


the evidence to tho^e common issues given in thL 


l>etween the same parties or their privies though the last suit relates to 

< ther lands 1 * Whether the questions at issue are substantially the same 
depends upon whether the same evidence is applicable although different 

< onsequences may follow from the same act* Where the same question 
is substantially in issue in both the proceedings it does not matter that 
they relate to different transactions or property 3 * * * A prosecution was 
instituted by S against N at the instance anil on behalf of T for criminal 
trespass in. respect of a certain l ouse and on his own behalf for assault 


<ml suit Vt the trial of the civil suit the deposition of S m the criminal 
t wist was tendered by F as evidence on the issue of possession It was 
J ° ame parties 

f S was ad 
of causm„ 
the peso i 
he accused 

a ere committed for trial Subsequently the person assaulted died in 
<onscquence of the injuries inflicted on him At the trial before the 
S ssions Judge charges of murder and of culpable homicide not amounting 
t< murder were added to the charges of grieious hurt The deposition 

< f the deceased witness w as put in and iead at the sessions trial It was 
l eld that the evidence was admissible either under s 32 cl 1 or this 

etion notwithstanding the additional char 0 s before the Sessions Court 

Explanation —This explanation is intend d to do away with tie 

< bjection tlat m criminal cases the C own is a prosecutor 8 The effect 

< f the explanation is that the dej osition taken in criminal proceedings 
may be used m a civil suit and » ce term 

The mtrodi ♦**» ■»•»! r f v b 1 

< ml suit for the i « 

« f witnesses give 

< r point had been place 1 b fo e the witness ns one for explanation in 
a lew of its discrepancy with the evidence then being tendered 1 

1 Ron i RcJi (1881) 1 Ma 18 o n 1 Tie E npress v r<xh a 2lohato 

Tht Emp eaj v Roc! a 21 o! ito (1881) 7 Cat 42 

<1881)7 Cal 4’ ® Sooja D bee v toft wtAl f 

3 Lanmar v Uomfraj (1831) 10 Cl*. 14 Pen I II App 3 

7 Bit Qjngadhar T lal v Shrt 

* Fuoll ssorj Ditaee v Vo >» ChttntUr ini Pj nd t (1015) 17 Bom L. 

Uhunjo (1895) 23 Cal 411 --J9 Bom 441 r c 
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CASFS. 

In a trial before tbc Sessions Court, the presiding Judge admitted 
into evidence tbe deposition of a witness gnen before the Magistrate, under 
tlie provisions of this section although the witness was alive, resided within 
the jurisdiction of the Court and his attendance could have been procured 
without any very great delay or expense The Judge having relied on 
the evidence in his charge to the jury it was held that the deposition ought 
not to have been admitted at all The application of this section m 
criminal ca'-es ought to be confine! within the narrowest limits Whe e 
a witness is material justice requires that ho should, if possible be examined 
Tt the trial m the presence of the accused 'Where the evidence of a witness 
is not material there is no need to introduce it under this section It 
can oulv bo in verv extreme cases that it is right to make use of the evidence 
of in ibsent witness under this section in a criminal trial where that 
evidence if true would be extremely material 1 


STVfEMbMS M\nr LNDL1. SPLCIAL CIRCUUbT4NCES 


34 Pntnes m books of account regularl) kept m 
i ntn n course of busirc^s 1 are relevant when 
book*ifaccount ever the) refer to a matter into which the 
when reU.™*t P 0 urt lias to inquire but such statements 

shall not alone be sufficient evidence 2 to charge am 
person with liability 

Illustration 


A sues B for Its 1 000 and shows entries in his account books showing 
B to be indebted to him to this amount The entries are relevant but 
ire not sufficient without other evidence to prov e the debt 

COMMENT 

This section is ba^ed upon the principle that entries made regularl) 
in the course of business are sure to be accurate In all such entries the 
writer has full knowledge no motive to falsehood and there is the strongest 
improb vbilit) of untruth 

Such books are admissible under s 32 (2) as statements made by a 
jier^on in the ordinary course of business or entries made by him in bo< ks 
kept in the ordinary course of business Such bonks are alsordpvant under 
section 159 to refresh the memory of the writer 

English law —Under English law such entries are not admissible in 
evidence on the ground that to admit such evidence is a violation of the 
rule that no man shall be allowed to manufacture evidence in favour of 
himself To make entries in the course of business admissible they must 


1} peror \ Late! m in Tolaram, Eater Sahtb AmirSaheb (1916) 18 15 » 

(ini ) 1" 1km L 1* o'JU Enjptror \ L P 5R4 
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ba shown to hive b*en made contemporaneous!) w ith the acts which they 
relate E\cn then such entries arc evidence on!) of those things which it 
was the duty of the person to enter, and are no e\ ideuce of independent 
collateral matters There is no such restriction in the section 

I. ‘Regular!) kept in the course of business’.—The Bomba) High 
Court has held that books of account must be entered up from day to dav 
or from hour to hour as transactions tike place AY here a person was 
employed bv another at internals of a week or fortnight to write up the 
letters, account books the litter furnishing him with the necessary in 
formation from loose memoranda or orall) it was held that such books 
could not be received as evidence under this section* 

But the Calcutta Hi„h Court has dissented from this view and has 
laid down that the adnmsibilitv of books of account regularly kept in 
the course of business is not restricted to books in which entries have been 
made from dav to div or from hour to hour as transactions have taken 
place The time of miking the entries maj affect the \ slue of them but 
should not if thev base been midc rcgularl) in the course of business 
afterwards make them irrelevant* Though the actual entries m books of 
Account regularly kept in the course of business are recant such a book 
is not bv itself relevant to raise an inference from the absence of any 
entrv relating to a particular matter* Books regularly kept in the course 
of business can be used for the purj ose of refreshing the memory of a 
witness 4 

Account books contamuig entries not made by, nor at the dictation 
of a person who had a personal knowledge of the truth of the facts stated, 
if regularly kept in the course of business arc admissible as evidence under 
this section* 

2 ‘Such statements shall not alone be sufficient evidence’—Entries 
m accounts relevant onlj under this section arc not by themselves alone 
sufficient to charge any person with liabilit) Corroboration is required 
One party, bj merely producing Ins own books of account, cannot bind 
the other 15 But where accounts are relevant also under s 32 (2), thev 
are in law sufficient evidence in themselves and the law does not, as m the 
case of accounts admissible onl) under this section require corroboration 
Entries in account mav in the same suit be relevant under both the 
sections and m that case the necessity for corroboration does not arrjse 1 


1 iluneh'rrtaw Bezonj i v The Uteu 
Dhurumsey $ A IF Company (1880) 
4 Bom 57G 

* The Deputy C mmierioner of Bara 
Bank i v Bam Parshad (1800) 27 Gil 
118 p c 

3 The Queen Empress t Greer Chundtr 
Bantrjee (1884) 10 Cal 1024 

* Bhoy Bony Kony v Ratianathta 
Ghelty (1002) 20 Cal 334 p c 
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7 Rampyarahar v Balaji Shndhar, 
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35. An entry in any public or other official book, 
Reicvanc of re 8 1BteT or record 1 , stating a fact m issue 
«ntrj e m nc /ubi°ic or relevant fact, and made by a public 
record made m servant in the discharge of his official duty, 
duty mance ° or by any other person m performance of 
a duty specially enjoined by the law of the 
country in xthieh such book, register or record is kept, i“ 
itself a rele\ ant fact 


COMMENT. 

This section is based upon the circumstance that in the case of public 
documents entries are made in discharge of public duty by an officer who 
is an authorized and accredited agent appointed for the purpose The law 
reposes such a confidence in public officers that it presumes they mil 
discharge their several trusts with accuracy and fidelity 

This section is applicable to entries in public records of a J»ati\e State 
or a foreign countrj 1 

Scope—In a case the Calcutta High Court held that the section is 
confined to that class of cases where a public officer has to enter m a 
register or other book some actual fact which is known to hnn s But this 
case has not been appro\ed of m a later case in which it held that 
certified copies of entries in a register kept by a public servant under a 
statute are admissible in evidence 3 However, ihe privilege given to 
jublic record under this section does not extend to entries which the 
public officer is not expected to and is not permitted to make 4 

To render a document admissible under this section three conditions 
are necessary — 

(1) The entry that is relied upon must be one in any public or 
other official book, register or record , 

(2) it must be an entry stating a fact in issue or a rele\aut fact, 

and, 

(3) it must be made by a public servant in the discharge of his 
official duty, or any other person in performance of a dutj specially enjoined 
bj the law s 

English law.—To render entries in public books or registers admissible, 
they must hax e been made promptly or at least without such long delay 
as to impair their credibility and m the mode required by law There 
is no such restriction in this section Again, English law speaks only of 
official registers or books 

J lalara) Bbantidat \ Krishnabax, BIaiya Dirgaj v Bern J Iahto (1917) °0 
(19%) 28 Bom L R 1225 Bom L R 712, r c 

* Saraswati Bast v Dhanpat Singh, * Alt Aasir Khan v JIanil Chand, 
(1832) 9 Cal 431 (1902) 25 All DO f B 

® Shoihi Bhooshun Bose v Gtnsh * Samar Dasadh V Juggil Kvtlore 
Ch n hr Miller, (1803) 20 Cal 910, Bax Singh, (189o) 23 Cal 366 
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I. ‘Public or olher official book, register or record’.—Section 71 of 
the Act specifics what public documents are A register of births and 
deaths kept bj village officials under the orders of the Board of Revenue 
is a public document within the meaning of this section, and an entrj m 
such register recording the death of a person is evidence of the actual 
date of his death 1 * 3 Entr} in the Municipal Register of Deaths*, or Land 
Record Register'* is admissible Entry in the Sur\ ey Records is insufficient 
in the absence of other reliable cudencc to pro\e a mortgage* 

A recital in a judgment not inter prrics of a relev ant fact is not ad¬ 
missible m e\ idence under this section 4 

36. Statements of facts in issue or relevant facts, 
Rci<*»anc\ of made m published maps or charts generally 
mapschlrtsaili offered for public safe, or in maps or plans 
plans’ made under the authority of Government, 

as to matters usualh lepresented or stated in such maps, 
charts or plans, are themselves releumt facts. 

COMMENT. 

This section mentions two kinds of maps or charts, viz , (1) published 
maps or charts generally offered for public sale, (2) maps or plans made 
under the authontv of Government The admissibility of the first kind 


challenged and exposed The admissibility of the second class rests on 
the ground that, being made and published under the authority of Govern¬ 
ment, they must be taken to base been made by, and to be the result of, 
the study or inquiries of competent persons 

To render inquisitions reports, surveys, and other similar documents 
-admissible in evidence as public documents, it must appear they were 
made for the purpose of the public making use of them and being able to 
refer to them, for the fact that the public are interested in the documents, 
.and are in a position to challenge or dispute them, if inaccurate, invests 
them with a certain amount of authority 4 . 

Maps, charts or plans, made for a particular purpose, even under 
the authority of Government, are not admissible in evidence It must 
appear that they w ere made for the purpose of the public making use of 
them 


i Ramahtigrt Redihv Kotayja, (1017) 
41 Mad 2b 

J A nit Vi Rehinan Khan \ Ben i Ram, 
(1901) P R No 50 of 1001 

3 l'o Gating v Ma SkveBmn, (1008) 
4L1)1! 231 

* J/« St Ban v J/» Mm Ya, (1907- 


09) 2 U B R (Etl) 10 
- SeethapaU Rao Dora v. Venkanna 
Dora (1012) 43 Mad 332 
8 Taylor, a 1769 a, p 1277 , Rah 
«i«t Ullah Khan v Secretary of State 
for lain, (1913) P. R, No. 03 of 
1913 
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Neither this section nor s 83 has anj application to maps prepared 
lor pm ate purposes that is, for the purpose of any particular suit or by 
any Government Officer for any special purpose 

A map made bj a Deputy Collector for the purpose of the settlement 
of land forming the silted bed of a river is not one which is admissible 
m ev idence under this section and s 83 of the Act, but it is a map tbo 
accuracy of which must be proved before it can be admitted m evidence 1 , 

37 W hen the Court has to form an opinion as to 
leievancv of t ^ le existence of any fact of a public nature, 
statement vs t an} statement of it, made in a recital 
naturocontaincd contained m an} Act of Parliament, or in 
»n certain Acts am Act of the Governor General of India 
or notifications m c oUnci i } or 0 f an j other legislative 
authontj in British India constituted for the time being 
under the Indian Councils Act, 18G1 the Indian Councils 
Acts 1861 and 1892, or the Indian Councils Acts, 1861 
to 1909 or in a notification of the Go\ eminent appearing 
in the Gazette of India or in the Gazette of any LocaL 
Government or in any printed paper puipciting to be 
the London Gazette or the Go\ernment Gazette of anv 
colony or possession of the Queen is a relevant fact 

COMMFNT 

Statutes Stitejajers and other writing of a similar character are 
admissible in evidence as conclusive proof of tLe facts stated therein The 
documents as well as all others of a public nature are generally admissible 
m evidence although their authenticity be not confiimed bv the usual 
test of truth nameh tic swearing and the cross e\ammmg of the persocs. 
who prejared them The) are entitled to this extrao'dinarj degiee ot 
confidence parti) because the) are requi ed b\ law to be kept partly 
because their contents are of public interest and notoriety but principal!), 
because they are made under the sanction of an oath of office or at least, 
under the sanction of official duty by accredited agents appointed for 
that purpose Moreover as the facts stated in their entries a e of a public 
nature it would often be difficult to prove tlem bj neans of sworn 1 
witnesses* 

English law —Under Tnglish law there is a difference as to the effect 
of a recital m a public Act and in a private Act This distinction is not 
lecogmsed in this section 


I Kanlo Prathad Ha art v Jagal * Tay’i r 11th Edn s 1691, p 1092. 
Chandra Ditto (189V) Cal 335 



sec* 36-33] 


«T MOMENTS IN LAW POOLS 


117 


38. When the Court lias to form an opinion as to a 
r-levant of ^ a " a, W C0UIl t r y» any statement ot such 
statementsLto law contained in a book purporting to be 
* luIlawWk” printed or published under the authority 
of the Go\ eminent of such country and to 
contain anv such law, and any report of a ruling of the 
Courts of such country contained in a book purpoitmg 
to be a report ot such rulings, is relevant. 

COMMENT 

Books containing fo-eign laws purporting to be published under tl** 
authontv of the Government of such country may be referred to In tl** 
Court under this section when the Court Las to form an opinion as to hw 
in a coantrv Thus i statement contained in an unauthorized tramLtJojj 
of the Code Napoleon as to whit the Trench law is on a particular iiwt»<-r, 
is not relevant 1 4m repo* of rubrics of the Courts of rurii (t/'Jiitry 
contained in a book puiporting to be a report of such rulin/s is alv* 
rel vant Statements in books of law and in law reports are admiv-ibl** 
on groimds similar *o those <>t ited m ss 35 3G and 37 

Engli'h law —Lnder English law laws of foreign couiitri*> *an <,ij» 
be proved b> call ng jrofessionil or other official persons to yi\* fj«ir 
opinion on the subject Sa*h witnesses are allowed to r<-fr>*L tie r 
memory bv leferencc to text books decisions, statutes, tt< I •ri-rr ij 
opinions of exjerts mat be admitted to prove a point of for*-;,* Uv 


HOW MUCH 01 \ STATEMENT IS TO JiE 


39 When anv statement of which 

given forms part of a longer truv . 
ot a i onversation or pait of <* jt 
document, or is contained n. * 
which fox ms part of a booh. <r 
nccted senes of letters or 
shall be given of so much ev 5 j , - 
the statement, conversation, document, bo* > , r t ' t 
letters oi papers as the Court considers i>*<* ^ 
particular case to the full understand):.? ,/ \ 

and effect of the statement, and of tl* < . v " 

under which it was made. 


What emit me 
to bo given whin 
statement forms 

sation.docuraent 
booh or eenes of 
letters or pipers 


• tit 

<■ ' os - 


i C e» i Detinmj (1899)2'r 
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COMMENT. 

The principle on winch this section is based is that it would not be 
just to take part of a coin ersation, letter, etc , as evidence agatnst a partv 
without giving to the party at the same time the benefit of the entire 
lesdue of what he wrote or said on the same occasion 1 Thus the rule 
inicted m this section will not warrant the reading of distinct entries m 
in account book or distinct paragraphs in a newspaper unconnected 
with the particular entry or paragraph relied on bv the opponent 
Subjects mav be talked about in one conversation When one of the ten 
is the subject of litigation, it is not competent to put m evidence the con 
v ersation about the other nine 

Special diary of police-officers.—If a police officer uses Ins special 
diarv to refresh his memory or if the dian is used by the Court to con 
tradict the police officer who made it the accused or his agent is entitled 
to see onlj the particular entry used and so much of the special diary as 
is in the opinion of the Court necessary in that particular matter to the 
full understanding of the particular entrv so used, and no more" 

JUDGMENTS OP COURTS OF JUSTICE WHEN RELE\ AN1. 

40 The existence of any judgment, order or decree, 
^ , which by law prevents any Couit fiom 

ment relevant to taking cognizance of a suit or holding .1 
« a tmi ecund * ult ^rial, 1S a TC ^ evant ^ act when the question 
” is whether such Court ought to take 

cognizance of such suit or to hold mich trial 

COMMENT 

This section provides that the existence of a judgment, decree, or 
order, is a relevant fact, if it by law has the effect of preventing nny Court 
from taking cognizance of a suit or holding a trial It is intended to 
include all cases in which a general law relating to ies judicata inter partes 
ipphes A former judgment, which is not a judgment t n rem, nor one re 
lating to matters of a public nature, is not admissible m evidence m a 
subsequent suit, either as res judicata, or as proof of the particular point 
which it decides unless between the same p-uties or those claiming under 
them It cannot be admitted in evidence where the parties are different 
either as ‘transactions’ under s 13, or as evidence of relevant facts under 
a 11, or under any other section of the Act* The mam object of the 
doctrine of res judicata 13 to prevent multiplicity of suits and interminable 
disputes between litigants Res judicata means by its very words, a 
tbmg upon which the Court has exercised its judicial mind 

1 The Queen's ease, (1830) 2 Ur & R Ail 300 40j 
284, 302 * Ghjjh Loll v Fatteh tail, (1880) 6 

s Queen Emjress v Zlannu, (1807) 19 Cal 171,1 b 
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The pnncijlc o£ this section applies to criminal Courts as well Th' 
plea of aid refoi* comic/ or autrefois acquit that is of a previous lawful 
conviction or lawful acquittal, has alwavs been held to 1 c a good plea 
*V?e s 403 Criminal Procedure Code 

The judgment of a criminal Court that a person did or di 1 not com 
mit an offence does not operate as res judteata to prevent a civ 1 Comt 
from determining such questions for purposes of a suit 1 

( tSE 

The complainant filed a civil suit against the accused to reco\er 
in ones s due on certain items He next filed a complaint charging tie 
accused with criminal breach of trust with reference to some of the iten •» 
entered bv the civil suit The sutt terminated in a dismissal of the plaint 
iffs case it hating been disbelieved bj the trial Judge on all items 
The accused then applied to admit the judgment in the cml case in 
evidence and to oltain a discharge on the strength of it The Magistrate- 
hat mg declined to recene it in evidence the accused apjlied to the High 
Court It was held that the judgment m the cml case was relevant and 
ought to hate been admitted in evidence because where the civilhabihtv 
was determined by a competent Court the judgment of that Court woul l 
be the best eMdence of the on ll rights of the parties* 

41 A final judgment, orde» or decree of a corn- 
r c 0 f retent Court, in the exercise of probate, 
cerVIinjudg matrimonial, admiralty or insolvency 
meats in probate juriodirtion, which confe o upon or takes 
away from anv person any legal character, 
or which declares any peroon to be entitled to any such 
character, or to be entitled to any specific thing, not a* 
igainst any specified person but absolutely, is relevant 
when the existence of any such legal character, or the 
title of any such person to any such thing is relevant 

Such judgment, order or decree 13 conclusive proof— 
that anv legal character which it confers accrued at 
the time when such judgment oidcr or decree came into 
operation, 

that anv legal character, to which it declares any 
such person to be entitled, accrued to that person at the 
time when such judgment, order or decree declares it to 
liav e accrued to that person , 

1 JinuL l v Tula Ram (1881) 4 All * I> re A F Slarkvr (1014)18 1 
07 Soe Biiht ■ Das v Ram LaHaya L R ]8j 

(191 ) P R I, 100 of 1915 ' 
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that any legal character which it takes aw ay from 
any such person ceased at the time from which such 
judgment, order or decree declared tha* it had cessed or 
should cease 

and that anjthing to winch it declares any jersor 
to be so entitled was the property of that person at the 
time from which such judgment, order or decree declares 
that it had been or should be his pioperty. 

COMM*NT 

This section deals with what are usually called judgments in ran i e, 
judgments which are conclusive not on!) against the parties to them bit 
also against all the world A judgment in ran has been defined to be 
an adjudication pronounced as its name indeed denotes, upon the «tatus 
of some particular subject matter b) a tribunal having competent 
authority for that purpose 1 This rule appeals to rest, partly, upon tie 
ground that even one who can possibly be affected b) the decision is 
entitled if he think fit to appear and assert his own rights by becoming 
an actual pirtv to tbc proceedings partly upon the ground that judg 
ments cm ran not merely declare the status of the subject matter adjudicated 
upon but ipso facto render it such as thev declare it to be, and partly, 
if not principal^ upon the broad ground of public policy, it being essential 
to the peace of society that the social relations of eyery member of the 
community should not he left doubtful but that after having been clearly 
defined by one solemn adjudication they should conclusively be set at 
rest® Judgments in rein can only be impeached if it can be shown — 

(1) that the Court had no jurisdiction or 

(2) that tbc judgment was obtained by fraud or collusion , or 

(3) that it was not gn en on the merits or 

(4) that it was not final e g , interlocutory 

There is no distinction between a judgment in ran and a judgment 
in persotam, excepting that m the one the point adjudicated upon, which 
is always as to the status of the res, is conclusive against all the world as 
to that statu*, whereas in the other the point is only conclusive between 
parties and privies A judgment in personam is the ordinary judgment 
between parties m cases of contract tort or crime It is no proof of tl e 
truth either of the decision or of its grounds as between strangers, or a paity 
and a stranger Under this section a judgment given bv a competent 
Court m tbe raero** of ft) probate [2) lint ran ow at, [3) a&rmiaiVv, or [ft 
msolvencj, jurisdiction will be conclusive proof as to the legal character 
conferred on, or taken avvaj from, any person or to which an) person is 
declared to be entitled 

(I) Probafc jurisdiction—The grant of probate under the Probite 
and Administration Act (V of 1831) is conclusive proof of the title of 

* Tayler, 11th Edn ,s 1674 p 1136 * TayW 11th Edn , s 16"l r 
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executors and of tlie genuineness of the will admitted to probate The 
conclusn eness of the j robate rests uj on the declared will of the legi lature 
as expressed in ss 227 and 273 of the Indian Succession Act 192> TI e 
grant of probate is the method which the law sjccially provides for esti 
Wishing the will 

This section is not applicable to the judgment of the Probite Court 1 
A judgment of a Court of Probate is conclusne proof that the jer on to 
whom letters or jrobate ha\e been granted has been clothed with tie 
powers and the resj onsibilitics of the deceased and of not! mg else and 
that a question of status decided by a Court of Probate can be raised again 
The judgment of a Probate Court refusing probate takes away from 
the executors named m the wall their legal character as such ind this 
result is final as against all persons interested under the will 3 

(2) Matrimonial juri diction—This jurisdiction is conferred on Courts 
by the following Statutes — 

(o) The Indian Dnorce Act (I\ of 1869) relating to the dnorce 


(e) Act relating to marriage between persons not jrofessmg the 
Christian Jewish Hmdu Mahometan Parsi Buddhist Sikh or Jain religion 
< Act HI of 1872) 

A judgment of a Matrimonial Court decreeing divorce or nullity of 
marriage is binding as to the status of the parties concerned It is con 
■elusive upon all persons that the parties have been divorced and that thev 
are no longer husband and wife 

(3) Admiralty jurisdiction—Admiralty jurisdiction is conferred on 
-several High Courts by Letters Patent It is also conferred on mofussil 
Courts bv 12 &• 13 Vic c 88 The decision of a Prize Court is conclusn e 
upon all the world Judgment delivered in an ordinary suit in an 
Admiralty Court is not a judgment tn ran binding strangers 

(4) Insolvency jurisdiction—The jurisdiction is conferred on the 

High Courts by the Presidency Towns Insolvency Act (HI of 190J) and 
on mofussil Courts by the Provincial Insolvency Act (V of 1920) Ordem 
passi I " i 1 - 1 

\ t debtors application m 

the J 1 I* nt on the ground i lei 

aha that he had made fraudulent transfers of property is bound by the 
decision of that Court and cannot w a subsequent suit filed in the Punjab 
raise the j lea that the transfer of the property was fraudulent and void 
notwithstanding that the property concerned is situate in that province* 

1 Knljanekan & v Silabai (1913) 16 4 Ran 2ol 
Bom L R 5 38 Bom 309 r u * Chmnasamy v llanharab tdru, 

* J/i Agux Zan v JUt Skwe Ta l (1893) 1G Mad 3S0 
d 1910) 1 U B R (1910 13)01 G3 J laU * Ran Aaram v D rga Dal 
■Mulhtt Senay v Ktng Ei ptror (19°6) P R ho 55 of 1912 
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CASES 

The executors named in a will, executed in the mofussil applied for 
prohate of the will The Court refused probate on the ground that the 
testator wis not at the time of a sound disposing mind The testator’s 
widow filed a regular suit against the defendants, as executors dc son toil, 
to recover possession of the testators property The defendants again 
set up the will and claimed to be invested under it with all the legaE 
character of executors It was held that this section was not applicable 
to the judgment of the Probate Court, for the finding of the Court that an 
ittemptcd proof had failed was not a judgment such as was contemplated 
m this section The only kind of negative judgment which was con 
templated was that which expressly took awap from a person the legal 
character which had up to that time subsisted 1 The defendant as widow 
had applied for letters of administration to the estate of B Her status- 
hid been denied, and the question had been fought out at length in the- 
proceedings under the Probate and Administration Act In a suit brought 
against her for the estate on the ground that she was not a widow and had 
no right to inherit from B it was held that the question of the defendant's 
status could be fought out again, and that this section had no application* 

Judgment based on a compromise—A previous judgment passed ou a 
compromise is not a judgment t« rem within the meaning of this section, 
and is therefore no bar to a subsequent suit 8 

42 Judgments, orders or deciees othei than those 
Keievancj and mentioned in section 41 are relevant if 
effect of judg they relate to matters of a public nature- 

ments orders or , J , . ,, , j „ 

decrees other relevant to the enquiry, but such ]udg~ 
than those men ments, orders or decrees are not conclusive 
4 i" “ proof of that which they state 

Illustration 

A sues B for trespass on his land B alleges the existence of a public- 
right of waj ov er the land, which A denies 

The existence of a decree in favour of the defendant, in a suit by A 
against C for a trespass on the same land in which C alleged the existence- 
of the same right of way, is relevant, but it is not conclusive proof that tbc 
right of way exists 

COMMENT 

Under this section judgments relating to matters of a public nature 
are declared relevant, whether between the same parties or not It also 

1 Kalyanchand Laic hand v Silabai * Mi A 3 tie Zan v Mi Sh ce Ta<h+ 
(1913) 38 Bora 309, 16 Bom L R 5, (1910) 1 U B R (1910 13)61 

F b See Laid Mohan Das v Radhara 3 Rahmal AU Khan(Pir) v Masson 
nan Saha, (1911) 15 C W N 10“’1, mol BubH Zuhra, (1911) P R No 14 
Maqbvl Shah Ahvtad v Muhammad A. 1912 
»*<7f (1°17) P R No 49 of 1918 
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forms an exception to the general rule tint no one shall he affected 
or prejudiced In judgments to winch he is not party or pruv The- 
exception jU't state! is allowed in fa\our of verdicts judgments and 
other adjudications ujion subj<cts of a jnilhc nature, such a-> custom^, 
prescription', tolls boundaries between pirnhes counties or manor', 
richts of fern liabilities to repair road' or seawalls, niodii'ts anl 
the like In all cases of this nature as e\idence of reputation will be- 
a lmissible adjudications—which for thi' purpose are regarded a' a 
sjiecies of reputation—will also be received and thi' too whethei the- 
pirtics m the 'ccond suit be those who htigitcd the first, or be utter 
stranaei' The effect however of the adjudication when admitted will 
'O far varv that if the parties be the same in both suits thev will he hound 
hj the previous judgment but if the litigants m the second suit be 
htrange*sto the pirties in the first the judgment though admissible will 
not lie conclusive 1 Index this section the decrees of competent Court' 
are good evidence in matters of public interest such as the existence of a 
custom of suceeS'ion m a particular conimumtv*, or of a custom undei 
which a tenure is held 3 A judgment in a criminal case is not a matter 
of a public nature and is not adnu>sihle in evidence in civil proceeding' 
under this section 4 

Section 4U admits as evidence all judgments into paries which would 
operate as res judicata in a second suit Section 41 admit' judgment®- 
in iem as evidence m all subsequent suit' where the existence of the right 
is in issue whether between the same parties or not And this section 
admits all judgments not as res judicata but as evidence although thev 
inav not be between the same parties provided thev relate to matters ot 
a public nature relevant to the cnqiurv 5 

Afhether judgments, orders or decrees of a Couxt are transactions 
within the meaning of s 13 has been much disputed This section suggest' 
that tbev are not, otherwise it would be usele'S to sav that thev are- 
admissible if of a ‘public nature when s 13 m ikes them admissible without 
tint qualification 

43 Judgments, orders or denees other than those- 
j tt(1 mrnN eU mentioned in sections 40 41 and 42, are 

other than those irrelevant, unless the existence of such 
"ections 40 m 42 judgment, order or deciee is a fact in issue, 
when reX% ant ’ or is relevant under some otliei ptoMsions- 
ol this Act 1 . 

Illust lotions 

('/) A and B separate!} sue C for a libel wlurh reflects upon each of 
them C in each case sajs that the matter alleged to be libellous is true, 

4 Bis/en Das v Bam Lablaya, (1915)- 
P R No 1GG o( 1915 
s (.ujjh I all \ Fatleh Lull j (1 Q S0) U 
in 171, f n ^ 

/ 


1 Ittll.r, nth ntn ,B lCSJ.p mi 
I!* ^"3 Ba * 3 '' ' Cal 20 

8 Dnljltsh \ (Iii'iifftr (1896) 

27C.1 427 
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and the circumstances are such that it is probably true m each case, or m 
rcither 

A obtains a decree against C for damages on the ground that C failed 
-to make out his justification The fact is irrelevant as between B and C 

(b) 1 prosecutes B for adultery with C, A’s wife 

B dentes that C is A s w ife, but the Court convicts B of adulter} 

Afterwards, C is p r osecuted for bigamy m marrying B during A’s life 
time C sa}s that she never was A’s wife 

{ i B is convicted 

old to him before his | 

conviction As between A and C, the judgment against B is irrelevant 

(d) A has obtained a decree for the possession of land against B 

•C, B’s Bon murders A in consequence ^ 

Tbc existence of the judgment is relevant as showing motive for a 
crime 

(e) A is charged with theft and with having been previously convicted 
of theft The previous conviction is relevant as a fact m issue 

(/) A is tried for the murder of B The fact that B prosecuted A foT 
libel and that A was convicted and sentenced is relevant under section 8 
-as showing the motive for the fact in issue 

COMMENT 

This section expresslv contemplates cases in which judgments could 
be admissible under other sections of the Act, which are not admissible 
under s 40, 41 or 42 The cases contemplated by this section are those 
where a judgment is used not as res judicata, or as evidence more or 
less binding upon an opponent by reason of the adjudication which it 
•contains But the cases referred to m this section are such as the section 
itself illustrates, viz , when the fact of any particular judgment having 
been given is a matter to be proved in the case As for instance, if A sued 
B for slander, in saying that he had been convicted of forgery, and B 
justified upon the ground that the alleged slander was true, the conviction 
of A for forgery would be a fact to be proved by B like any other fact in 
the case, and quite irrespective of whether A had been actually guilty of 
the forgery or not This would be one of the many cases alluded to m 
this section 1 

This section declares that judgments, orders and decrees, other than 
those mentioned in ss 40 41 and 42, are of themselves irrelevant, that is, 
m the sense that they can have any such effect or operation as mentioned 
in those recited sections, qua judgments, orders and decrees, but it must 
not be taken to make them absolutely inadmissible when they are the best 
•evidence of something that may be proved aliunde? 

l Gttjju Lull v Talteh Lull, (I8S0) Fateh Singh, (19.0) 1 Lab 540 
6 Cal 171,192, r b See The Secretary * The Collector of Gorakhpur v Palat 
of State for India v Syed Ahmad Badsha, ill an Singh, (1SS9) 12 All 1, F B 
<1021) 44 Ma 1 788, F » , Jndar Singh \ 
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To have the effect of res judicata a judgment v ter partes alone can 
be admitted in evidence but for other purposes where judgments are 
sought to be u«ed to show the conduct of the parties or show particular 
instances of the exercise of a nght or admissions made bj ancestors or 
how the property was dealt with prcviomlv the) linj bo used under s II 
or 13 as exceptions recognized under this section as relevant evidence 
Except where they are judgments tn rci » or w here the) relate to public 
matters judgments not tnttr jxirtcs have been ah' i)s held to be not res- 
judicata but thev cannot be wholly exclude 1 for other purposes in so far 
as they explain the nature of possession or throw light on the motives o~ 
conduct of parties or identifv | roj ertv 1 

Judgments admissible nlv under this section *iml s 13 must be- 
re«tncted to proving the transaction or the instance meant by tL“ section* 
Admi> lbilit) of judgments in civil and criminal mailers — V judgment 
in a criminal case cannot be received in a civil action to establish the truth, 
of the facts upon which it is renlerel ini a judgment in a civil action 
cannot be given in evidence for a such purjio e in a criminal prosecution 3 
Teclmicallv it is inadmissible as it is not between the same jurties the 
parties in the prosecution being the King hnij cror on the one hand and the 
prisoner on the othe- and in the civil suit the prisoner and some third 
j arty but the substantial ground is that the issues in i civil and cnnunal 
f mceeimg are not identical an l tl e burden of | roof icsts in each case on 
different shoulders* 

I ‘Or is relevant under some other p.ovi'ions of this Act’—Theso 
words clearlv show that there arc other pr< v isions in this \rt under whicu 
judgments not viler patles are relevant for instance under ss 8 11 13, 

14 and s 51 explanation (2) judgments not inter partes are relevant' 1 
Illustrations (d) (e) and (/) explain the mcaiun n of the last words of this 
8-ction and are examples of judgments being relevant other' ise than 
under ss 40 41 an 1 4J 

CASE 

In deciding a suit for damages ansin r from a malicious j rosecution, 
the Judge treated the judgment of the Magistrate and evidence given 
before the Manstrate in the prosecution com] lamed of, as evidence in 
the case And loot 1 ' ’ ” 

of the facts found 
not present at the 
decreed the plaintif 

the Judge to utilize the judgment of the Magistrate in the waj he did , ana 
Ynatfins sectionnu4s Wins \\in4nt/lnp(A) to Vnt trad 1 

1 » r - *— * *>r n 4 Cnjin Chui fiery Fmpress (1SS0V 

OCjI 217 

* 6 Sc 15 a if v Queen Empress, (1895) 

P R No 7 of 189o (Cr ) s 

« Oulahehand y Chuntlal (1907) 9*' 
De6i (1896) 27 Ca! 610 G13, Earn Lai Bom L R 1134 
v T 11 Ram (1P81) 4 All 97 
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44 Am part} to a suit or othei proceeding may 
Fraud or col s ^oiv th*»t anv judgment, order or decree 
losion mobtain which is relevant under section 40, 41 or 

ancompetenoy of 42 and ' ThlCl1 haS been P r ° Vel1 b) tllO 

Court may bo adverse party 1 2 was delivered by a Couro 
proved no t competent to deliver it 3 , or uas obtained 

"by fraud or collusion 3 

COMMENT 

This section provides that a party to a suit or other proceeding may 
show that a judgment order or decree which is relevant under s 40 that 
is which would as a judgment inter partes operate as res judicata or 
which is relevant under s 41 that is which is evidence as a judgment in 
lem or wl ich is relevant under s 12 that is which is evidence ns jud B 
nient relating to a public matter and which is proved by the adverse part) 
was passed by a Court which had no jurisdiction to pass it or was obtained 
by fraud or collusion 1 It is not necessarj for the party against whom 
such judgment order or decree is sought to be used to bring a separate 
suit to have it set aside but it is open to such party in the same suit m 
which such judgment order or decree is sought to be used against hun to 
ahow if such be the case that the judgment order or decree relied u| on 
by the other side was delivered bv a Court not competent to deliver it or 
was obtained by fraud or collusion 1 

This section lays down not onl) a rule of law relating to evidence 

1 ut also a rule of procedure T1 ere are many sections of this Act sueli 
•as ss 66 73 130 135 136 and 150 which relate more or less to matters of 
procedure 

The right of a j artv to set aside bj a suit a judgment or decree on 
the ground of fraud exists independently of the provisions of tins Act 3 

English law In England a party to a suit would not be allovcd to 
defeat a judgment bv showing that in obtaining it be had practised an 
imposition upon the Court Under this Act however there is no such 
restriction Tim section permits any party to a suit or other j roceeding 
, 1 * v 1 1 fraud or collusion Jhc words 

, ire wide enough to include both 

1 ‘Which has been proved by the adverse party’—The judgment 
or decree wlich the section allows a party to impeach on thegiound of 
fraud must be one w hich has been proved by the adverse party 

2 ‘Delivered by a Court not competent to deliver if —Ever) sj ecie-» 
of judgment will be rendered inadmissible m evidence on proof given that 
the Court which pronounced it had no jurisdiction 

1 Pajib Panda v Lathan Sendk 31 aha Mahapatrai sup 

2 atra {1800) 27 Cal 11 20 * 1 entahppa NatcL v S bba \a rl, 

* Rant Lai v Dkapo (100'*) 24 All (1905) 29Mad. T9 
-24’ Raj b Jan la v LaUai Senlh 
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The “competency ’ of a Court and its ' jurisdiction” are synonymous 
terms Thev mean the right of a Court to adjudicate in a given matter 
They do not mean, in a case where that right exists, the coming to a correct 
conclusion upon any question of law or fact arising in that matter 1 The 
words not competent’ refer to a Court acting without jurisdiction 2 
Either partv or a stranger against whom a previous judgment is u«ed in a 
subsequent suit may impeach it on the ground of want of jurisdiction 

3 ‘Obtained by fraud or collusion’.—‘Fraud’ is an extremely col 
lateral act which vitiates the most solemn proceedings of Courts of Justice 3 . 
The term fraud’ is defined ms 17 of the Indian Contract Act Ihere 
must be actual or positive fraud, that is, there must be an intention to 
cheat or deceive another person to his injury 

‘Collusion means a deceitful agreement or compact between two or 
more persons to sonic act in order to prejudice a third person, or for som * 
improper purpose It may be of two hinds (1) when the facts put foi 
ward as the foundation of the judgment of the Court do not exist (2) 
when they exist but have been corruptly preconcerted for the express 
purpose of obtaining the judgment 4 

\ judgment or decree obtained by fraud upon a Court does not bin! 
such (ourt or anv other and its nullity upon this ground, though it has 
not been set aside oi reversed may be al’eged in a collateral proceeding' 
In applung this rule it matters not whether the impeached judgment his 
been pronounced by an inferior tribunal or by the highest Court of Judi 
cature in the realm in all cases it is alike competent for every Court, 
whether superior or inferior, to treat as a nullity any judgment which can 
be clearly -hown to have been obtained by manifest fraud 8 A Court of 
inferior jurisdiction is competent to declare a decree of a superior Couit 
to be a nullitv oil the ground of fraud if otherwise it has jurisdiction to 
«*ntertain the suit 7 

It is always com] etent to any Court to vacate any judgment or order 
if it be ] roved that such judgment or order was obtained by manifest 
fraud 5 * In Mahomed (tolab v Mahomed Sulliman?, l’etherain, C J , ob s en 
<>d— The principle upon which these decisions rest is that where w 
decree has been obtained by fraud practised upon the other side by which 
lie was prevented from placing his case before the tribunal which was 
called upon to adjudicate upon it m the way most to his advantage, the 
decree is not binding upon him, and that the decree may be set aside by 


1 larlaraaly Aramayal Sabi apathy, 
(189G)>lBom 20 j 

* Kttlda nma v kflappan, (1837) 12 
JIad 2’3 

3 Wealout v Duclcst of Kingston, 

(1773) 2 Arab 7oG 

* Wharton 

* The Q teen v Sad lien Company, 

(1801) 10H L C 401,431 


3 Niilanni Dam \ Yu mb Lai Bose, 
(1899) 20 Cal 891 

t Csarthahram J/mli v N undo Ran 


/ 


» (1891) 21 Cal Cl*, 019. 
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a Court of justice in a separate suit and not only by an application made 
in the suit in which the decree was passed to the Court by which it was 
passed, but I am not aware that it has ever teen suggested m any decided 
case, and m my opinion it is not the law that because a person against 
whom a decree has been passed alleges that it is wrong and that it was 
obtained by perjury committed by, or at the instance of, the other party, 
which is of course fraud of the worst kind, that he can obtain a re hearing 
of the questions m dispute in a fresh action by merely changing the form 
in which he places it before the Court, and alleging in his plaint that the 
first decree was obtained by the perjury of the person in whose favour it 
was given To so hold would be to allow defeated litigants to avoid the 
operation not only of the law which regulates appeals, but also of that 
which relates to res judicata as well 

Whether a party to a suit may set up his ow n fraud has not been 
definitely decided 

A distinction exists between those cases in, which the fraud is onlv 
attempted but not earned into effect and those m which it has actually 
been carried into effect In the former case a party attempting to commit 
fraud is not precluded from maintaining an action to set aside the fraudu 
lent transaction but m the lattei case he is not allowed to take advantage 
of his o\\ n wrong and is precluded from maintaining an action to set aside 
the fraudulent transaction actually earned into effect 1 

CASE 

In a suit brought by A against B for possession of a tank, the plaintiff 
put in a decree based on a compromise in a previous suit between him and 
the defendant to prove his light to possession The defence was that 
the decree was a fraudulent one It was held that under this section the 
defendant could show that the decree was obtained by fraud* 

OPINIONS or THIPD PERSONS, WHEN P.E LEVANT. 

45. When the Court has to form an opinion upon 
a point of foreign law, or of science, or art, 
0x ® 0 p r '^' on '’ of or as to identity of handwriting or fingei 
impressions, the opinions upon that point 
of persons specially skilled in such foreign law, science 
or art, or in question! as to identity of handwriting or 
finger impressions are relevant facts. 

Such persons are called experts. 

1 See Qoberdhan Vtngh v Rilu Roy 23 Bom 406 Shan Lull Mi If# v 
* " " " . Amarendro bath Bose (l89o) 23 Cal 

4 CO „ 

' • * Rajib Panda v lalhan Sendh 

J lahapatra, (1899) 2~ Cal 11 
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Illustrations 

(a) Tbe question is, whether the death of A w as caused b} poison 

The opinion of experts as to the symptoms produced b} the poison 
bv which 4 is supposed to have died ore rele\ant 

(&) The question is, whether A at the time of doing a certain act, 
was bv reason of unsoundness of mind incapable of knowing the nature 
of the act or that he was doing what was either wrong or contrarj to law 

The opinions of experts upon the question whether the symptoms 
exhibited bj A common!} «how unsoundness of mind and whether such 
unsoundness of mind usuall} renders jereons incapable of knowing tbe 
nature of the acts which the} do or of knowing that what the} do is either 
w rong or contra?} to law are relcv ant 

(c) The question is whether a certain document was written by A 
Another document is produced which is pro\ed or admitted to have been 
w ntten by \ 

The opinions of experts on the question whether the two documents 
w ere w ntten bv the same person or b} different persons are relev ant 

COilMEhT 

Thi section is an exception to the rule as regards the exclusion of 

< [union evidence 

It ln a general rule that the opinion of w ltnesses possessing peculiar 
skill l* admissible whenever the subject matter of inquiry is such that 
inexjjerienced jersons are unhhel} to prove capable of forming a correct 
judgment upon it without such assistance in other words when it so fa” 
1 artakes of tbe character of a science or art ns to require a course of 
[ revjous habit or stud} in order to obtain a competent knowledge of its 
nature J The opinions of skilled witnesses cannot be received on a subject 
which does not require an} peculiar habits or course of study in order to 
quabf} a man to understand it* c g sin danty of fraudulent trade 
mark 3 

\11 jersons who practise a business or profession which requires them 
to jo es.-, a certain knowledge of the matter in hand are experts so far 
as cx[ertness is required It is the duty of the Judge to decide whether 
the skill of any person in the matter on which evidence of his opinion )•> 

< ffered is sufficient to entitle him to be considered as an expert The 
(ourt is bound to defer to the opinion of an expert w here skill and 
cxjienence alone render a person a competent judge In the case of an 
exjert witness there exists the tendency to support the view which is 
favourable to the side which emplo}s him so that it is difficult to get from 
luni an independent opinion 

\\ here experts are called to pronounce their opinions on scientifil 
questions thev may refresh their memor} b} referring to professionac 
treatises 

1 Taylor 11th Edn t 1418, p 970 v Jvgyi Lai hnmalapal Colic 
* Ibid a 1419 p 970 Compcu y Limited (19 6)49 4)] 

3 Sundeskt JItlU Company Limited 

P 9 
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It is necessary for the admission of the evidence of a handwriting 
expert, that the ■writing with which the comparison is made should he 
admitted or proved beyond doubt to be that of the person alleged, and 
that the companson made should be made in open Court m the presence 
of such person 1 The reason as well as opinion given by a finger print 
expert as to the identity of a palm impression are admissible in evidence 2 

If the cross examining counsel, after putting a paper into the hands of 
a witness, merely asks him some question as to its general nature or 
ldentitv, his adversary will have no right to see the document, hut if the 
paper he used for the purpose of refreshing the memory of the witness, 
or if any question, he put respecting its contents or as to the handwriting 
in which it is written, a sight of it may then he demanded by the opposite 
counsel’ 

46. Facta, not otherwise relevant, are relevant if 
Pacts hearing they support Of are inconsistent with the 
upon opinions opinions of experts, when such opinions 

expert. ale rdevant . 

Illustrations . 

(a) The question is, whether A was poisoned by a certain poison 

The fact that other persons, who were poisoned by that poison, 

exhibited certain symptoms which experts affirm or deny to be the 
6) mptoms of that poison, is relevant 

(b) The question is, whether an obstruction to a harbour is caused 
by a certain sea wall 

The fact that other harbours similarly situated m other respects, but 
where there were no such sea walls, began to be obstructed at about the 
same tune, is relev ant 


COMMENT. 

An exception to the general rule, which lays down that evidence of 
collateral facts cannot be received, arises “where the question is a matter 
of science, and where the facts proved, though not directly in i«suc, tend 
to illustrate the opinions of scientific witnesses Thus, where the point 
in dispute was, whether a sea wall had caused the choking up of a harbour, 
and engineers were called to give their opinions as to the effect of the 
wall, proof that other harbours on the same coast, where there were no 
embankments, had begun to be choked about the same time as the 
harbour m question, was admitted, as such evidence served to elucidate 
the reasorang of the skilled witnesses”* 

1 Sureslt Chandra Sanjal i Emperor, Dasn v Bissessxter Dull, (1911) 39 Cal 
(1912) 39 Cal 000 245 

S hnperor v Babulal Behan, (1928) 4 Tajlor, 11th Edn , s 337, p 247, 

30 Bom I, E 321 FoUesv Chadd, (1782) 3 Doug 157 

® IVr \\ oodrofle, J , in Jaral Kvman 
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47. When the Court has to form an opinion as to 
Opuuon as to the person by whom any document was 
handwriting written or signed, the opinion of any person 
•whenre'eiant acquainted with the handwriting of the 
person bv whom it is oiipposed to be written or signed 
that it was or was not written 01 signed by that person, 
is a relex ont fact. 

Explanation —A person is said to be acquainted 
with the handwriting of another person when he has seen 
that person write, or when he has received documents 
purporting to be written by that person in answer to 
■documents written b) himself or under his authority 
-and addressed to that person, or when, in the ordinary 
course of business, documents purporting to he written 
bj that person hate been habitually 1 submitted to him. 

Illustration 

The question w whether a given letter is m the handwriting of A, a 
merchant m London 

B is a merchant in Calcutta who has written letters addressed to \ 
.and receded letters purporting to be written by him C is Bs clerk, 
whose duty it was to examine and tile Bs correspondence D is B’b 
broker, to whom B habitually submitted the letters purporting to be 
-written by A for the purpose of advising with him thereon 

The oj inions of B C and D on the question whether the letter ism the 
"handwriting of V are rele\ant though neither B, C nor D ever saw A write 

COMMENT 

This action indicates one of the methods of proving handwriting 
1 he handwriting of a person may be proved in the following ways — 

(1) By the evidence of the writer himself 

(2) By the evidence of a person who has seen the person, whose 
handwriting is in question write 1 

(3) By the evidence of a person acquainted with such handwriting 
•either by recen ing letters purporting to be w ntten by the person m answer 
To documents w ntten by the witness or under’his authority and addressed 
to that person or when in the ordinary course of business documents pur 
porting to be written by that person have been habitually submitted to him 

(4) By the evidence of an exjert in comparing the handwriting 

(5) By the Court comparing the document in question with any 
others proved to the satisfaction of the Court to he genuine 

1 lnlltiialler oJaFirit QradePleader, (1914) P It No !SofX915 
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(6) The Court may also direct any person present in Court to write 
any words or figures for the purpose of enabling the Court to compare the 
voids or figures so written with any words alleged to have been written 
bj such person 

A witness need not state in the first instance how he know s the hand 
writing since it is the duty of the opposite party to explore on cross 
examination the sources of his knowledge, if he he dissatisfied with tin- 
testimony as it stands It is within the power of the presiding Judge and 
often may be desirable to permit the opposing advocate to intervene and 
cross examine so that the Court maj at that stage be in a position to 
< nine to a definite conclusion on adequate materials as to the proof of the 
handwriting 1 

1 ‘Habitually’—This word means usually , ‘generally’, or according 
to custom It does not refer to the frequency of the occasions but rather 
to the un suability of the practice A record keeper who m the course of 
lus official duty has to file papers scut to him is competent to testify to the 
liandwnting of a person whose papers are so filed though the number of 
such papers may not be numerically great* 

48 When the Court has to form an opinion as to 
_ the existence o f any general custom 1 or 

oMstcnce of nght right, the opinions, as to the existence ot 
or custom wh ea such custom or right, of persons wliououH 
be likely to know of its existence if it 
existed are relevant 

Explanation —The expression “general custom or 
right includes customs or rights common to any con¬ 
siderable class of persons 

Illustration 

The right of the villagers of a particular villige to use tl c water of 1 
] articular well is a general right within the meaning of this section 

COMMENT 

Under this section opinions of persons who are in a position to know 
of the existei ce of a custom or usage in their locality are admissible For 
examjle a person who had been in the habit of writing out deeds of sale 
or one who had been seeing transfers frequently made, would certainty be 
m a josition to give his opinion whether there ms a custom or usage in 
that particular locality, and the opinion of si ch persons w cmld be admis¬ 
sible* 


1 'fhanlar v Ram) i (1903) 5 Born Korn L P 1031 8 Bom Cr C 7a 
!•. It 0G3 28 Bom '8 3 Sartnlullah Sarlar \ Fran Rath 

* tmperor \ Pondt{ No 2) (19'’ ) 27 Aandi (1 SOS) 20 Cal ISt 
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Ths section denis with oral evidence given in Court by the person 
cxpi-e-sing the opinion Section 13 applies to all rights and customs, 
jublic or private and refers to specified facts which may be given in 
evidence Under « 32 e] (4) opinion as to public right or custom of a 
]er«on who is dead or who has become incapable of giving evidence, or 
who-* attendance c**nnot be procured without unreasonable delay or e\ 
] ensc, is admissible 

1 ‘Custom' - Custom* should be distinguished from usage 
‘Usage i- a fact and custom .s a law There can be usage vv ithout custom, 
but not custom without usage Usage is inductive based on the consent 
of persons ic a localitv Custom is deductive making established local 
usage a law 1 

Mere opinion evidence is entitled to no weight in matters of custom, 
and the custom must be proved bj specific instances 2 

V custom to be good mu-t be definite 3 

explanation—The explanation indicates that private rights aie 
excluded from the operation of the section Such rights must be proved 
bv facts The word general is an equivalent of the term public 

oj awn as t» 49 'When the Court ha& to form ?n 

usages tenets 

etc when rale Opinion US tO 
rant 

the usages and tenets of any body of men or family, 
the constitution and government of any religious or 
charitable foundation, or 

the meaning of words or terms used in particular 
districts or by puticular classes of people, 

the opinions of persons having special means ol 
1 now ledge thereon arc lelexant facts 
tOMMPNT 

Under this section Usages of trade and other professions arc acinus 
•able The opinion? of persons experienced therein are admissible 

There are various ieligtous sects m India, and the opinion of persons 
well versed in their constitution and tenets will he admissible 

Evidence relating to words that are technical will also be admissible 
under this section 

This section must be read with s 51 

50 When the Court has to form an opinion as to 
Opimnunro the relationship of one person to anothei, 
uti nahip when the opinion, expressed by conduct, as to 
r the existence of such relationship, of an\ 


1 \\har*on 

s Rihimntbai v Ihrbui (1877) 3 Bom 


3 Lacftman Ilai v Albar Klan, (18771 
1 All 410 / 


31 
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peison who, as a member of the family or otherwise, has 
special means of knowledge on the subject is a relevant 
+act 

Provided that such opinion shall not be sufficient 
to prove a marriage in proceedings under the Indian 
Dn orce Act, or in prosecutions under section 494, 495, 
497 or 498 of the Indian Penal Code 

Illustrations 

(a) The question is whether A and B w ere married The fact that 
they were usually received and treated by their friends a« husband and 
wife irrelevant 

(b) The question is whether A was the legitimate son of B The 
fact that A was alwavs treated as such b\ members of the family is relevant 

COMMENT 

On a question of pedigree family conduct is admissible to prove re 
lationship and the treatment of friends and neighbours may be received 
as presumptive proof of mamage The opinion on behalf of a faradv 
regarding relationship may be referred from the family conduct e g r 
distribution of family property tacit recognition of relations 

Proviso—The proviso indicates that opinion on relationship cannot 
1 e sufficient to prove a mamage in proceedings under the Indian Divorce 1 
Act oi in prosecutions for bigamy adultery and enticing awav married 
women The fact of the marriage must be strictly proved in the regular 
way 1 

51 Whenever the opinion of any livirg person i& 
«, ^von U ViVn re ^ evan t, the grounds on which such opinion 
relevant ^ ** is based are also relevant 

Illustration 

An expert may give an account o f expemneut3 performed by him for 
the purpose of forming his opinion 

C OHM ENT 

Where the opinion of an expert is receivable the grounds of reasonm"" 
uj on which such opinion is based may also be inquired into Oj rnion 1 s - 
no evidence without assigning the reason of such opinion The correct 
ness of the opinion can better be estimated m manv instances when tho 
reasons upon which it is based are known If the reason 0 are frivolous or 
inconclusive the opmon is worth nothing 

» Etopret i v P lambvr Singh (18 «1) Mtthai , at (1893) P P bo 5 ot 189* 

8 Cal 566 r b, 11 adaua y Folic/ (Cr) 
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CHARACTER WHEN RELE\ ANT 

civil cases the fact that the character of an\ 
person concerned is such as to render pro¬ 
bable or improbable any conduct imputed 
to him is irrelevant, except in so far as 
uich character appears from facts otherwise 

COMMENT 

The worn character occurring in this section and ss 51 and 54 has 
heen defined m the Explanation to s 55 

The evidence of character relates cither (a) to character of witnesses, 
or (6) to character of pirties Character of a witness affects Ids credit 
and is always material as it helps the Court to come to the conclusion w hether 
ins evidence should be treated as trustworthy Questions touching the 
character of a witness are allowed to be put to a witness who comes to 
p\e evidence in a case 

In respect of the character of a party, two distinctions must be drawn, 
nameh between the cases when the character is in issue and is not in 
issue and when the cause is civil or criminal When a part) s general 
character is itself in issue whether in a civil or criminal proceeding proof 
must necessanh be received of what that general character is or is not* 
llut when the general character is not in issue but is tendered m support 
of some other issue it is as a general rule, excluded So in civil proceedings 
evidence of character to pto\e conduct imputed is declared bv the Yet 
to be irrelevant But m civil proceedings, evidence of character as 
affecting damages is admissible (s 55) , and in criminal proceedings the 
fact that the person accused is of a good character is relevant but the 
fact that lie has a bad character is, except in certain specified cases, ir- 
rele\ant (ss 53 and 54) 1 

The general exclusion of character evidence is based on grounds of 
public policv and fairness, since its admission would surprise and pre 
]udice the parties by raking up the whole of their careers which they could 
not possiblj come into Court prepared to defend* The business of the 
Court is to try the ease and not the man , and a \ery bad man may have 
a aerj righteous cause 3 The rejection of evidence on the ground of 
remoteness, or w ant of reasonable connection betw een the principal and 
evidentiar) facts has been shown, to be a branch of that fundamental 
principle of our law which requires the best evidence to be adduced 4 

Scope.—Tills section etc fucks evidence of character from fiemg given 
onl) for the purpose of rendering probable or improbable an) conduct 
imputed to the parts But, when the facts which are relevant otherwise 


52. In 

In cm) cases 
characters 
prove conduct 
imputed irrete 

re1e\ ant 


i \\ oudroff* ami Ameer Ah s Evi L J (M C) 57 
dence 8th Edn , ji 4 >0 * \\ igmore, 135 

* Tie Queen v Routon, (1865) 34 * Pest. 12th tdn , s 


234 


/ 
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than for the purpose of showing character are proved and those facts 
raise inferences concerning the character of a party to the suit such facts 
become relevant not only to prove the facts for which they were directlj 
tendered but also for the purpose of showing the character of the p irt\ 
concerned In such a case it is open to the Court to form its own con 
elusion as to the character of the party and as to the effect of such 
character on the conduct imputed to the party 1 

in « mmol 53 Iii criminal proceedings the fact that 
r ood eS chS« the person accused is of a good character 
lehvant is relevant 

COSOIENT 

The principle upon which e ood character may be proved is that it 
affords a presumption against the commission of crime This presumption 
arises from the improbability as a general rule as proved bv common 
observation and experience that a man who has uniformly | ursued an 
1 onest and upright course of conduct will depart from it and do an act 
so inconsistent with it Such a person may be overcome bj temptation 
md fall into crime and cases of that crime often occur but they an 
exceptions The rule is otherwise the influence of this presumption 
from character will necessarily vary according to the circumstances o f 
different cases 2 

1 hough general evidence of bad character says Sir J Stephen is 
not admitted against the prisoner general evidence of good character is 
always admitted in bis favour This would no doubt be an income 
tency justifiable or at least intelligible on the ground of the humwitv 
of English law if such evidence were not often of great importance a* 
tending to explain conduct A loses his watch B is found in possession 
of it next day and says he found it and was keeping it for the owner Jf 
\ n , „ ► -— j i tt r 

n 

childhood and say he is a perfectly honest man the story becomes hi„hl' 
probable If the same thing happened to be a thoroughly respectable 
well-established inhabitant of the town sav for instance to tie Rector 
of the parish being a man of first rate character and large fortune no one 
would think twice of it These illustrations give the true theory of 
evidence of character Judges frequently tell Junes that evidence of 
character cannot be of use where the case is clearly proved except in nut* 
„ation (or, possibly aggravation) of punishment but that if they lave 
any doubt evidence of character is highly important This always ■=eeins 
to me to be equivalent to saying if you think the prisoner guilty, say so 
and if you think \ou ought to acquit him independently of the evidence 
of character, acquit him rather the more readily because of jt Evidence 


1 Norton ‘’30 


* Wigmoi* 123. 
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of character would thus be superfluous m every case The true distinction 
is, that evidence of character may explain conduct, but cannot alter facts 11 

54. In criminal proceedings the fact that the accused 
Previous bad person has a bad character is irrelevant 
relevant, 1 except un ^ ess evidence has been given that he has 
m xepij ’ a good character, in v\ hicli case it becomes 

relevant 

Explanation I.—This section does not apply to 
cases »n which the bad character of any person in itself a 
fact m issue. 

Explanation 2 —A previous conviction is relevant as 
evidence of bad character. 

COMMENT 

Evidence of the bad character of an accused person (of whose good 
character evidence has not been given) is not relevant under this section 
for the purpose of raising a general inference that the accused is likely to 
have committed the offence charged Such evidence is irrelevant and 

• ’ * ” ’ * ’ 1 the prosecution 

• \ proof of the 

evidence might 

• . of guilt 3 The 

prohibition does not in any way affect evidence which is required to prove 
a motive for the crime or which is otherwise relevant* 

Where the accused has attempted to show his good character m Ins 
own aid under the preceding section, the prosecution mav in rebuttal 
offer evidence of his bad character The accused by going into bis own 
character gives a challenge to the prosecution The prosecution, there¬ 
fore, is at liberty to refute hi3 claim that he has a good character, other¬ 
wise the Court would be misled 

Explanation I.—Where the bad character of any person is itoelf a 
fact m issue then the principle of this section does not applj See section 
110 (/) on the Criminal Procedure Code 

Explanation 2.—A previous conviction is not admissible in evidence 
against the accused except where he is liable to enhanced punishment 
under s 75 of the Penal Code on account of previous conviction or unless 
evidence of good character be given, m which case the fact that the accused 
has been previously convicted of an offence is admissible as evidence of 
VimL x’lfiremfo.n 5 

_ 1 General View of the Criminal Law of (1915) 12 Cal 0o7 
Pogland pp 311,312 * Jag tea Dhanttk v Atig Emperor, 

1 M i J/yin v King Lmperor, (1903) (102o) G Pat C3 

!i L. B R 4 , Emperor v Gangaram, * Emperor v Duming, (1903) 5 Bom 
<1920) 22 Bom L R 1274 L R 1034, Tela Ahtr t King Emperor, 

3 1 win la Lai Ila.ra v Emperor, (1920) 5 P L J 70G f 
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A previwi" conviction may also be relevant under s 8 as showing 
triofivt It iniy also become relevant within the meaning of s 14, ex 
j lunation 2 when the existence of any state of mind, or body, or bodfly 
filling is in i <>*ii t or relevant 1 It maj also be relev ant under s 43 See- 
illustration (i> 


55 In civil cases the fact that the character of 
(iinrriter m ttn y P^Bon is such as to affect the amount 
* fte< tin urii of damages xvhich he ought to receivers 
" ,K '"' relevant 


1} rplana lion —In sections 52, 53, 54 and 55, the 
word * i liftTac ter includes both reputation and dis¬ 
position but, except as provided in section 54, evidence 
may be given only of general reputation and general 
disposition, and not of particular aetB by which reputation 
oi disposition were shown. 


rOMMI’NT 


r 1 i i - x Ixnng presumed, may not be proved in 

character is admissible m mitigation 
ild not, if pleaded, amount to a justi 
defamation the general had reputation 
of tin plain lift ilia) he proved In cases of breach of promise of marriage- 
llio pi until! s general charnctcr for unmonht) is relevant In cases of 
sedlictun i valence of the general character for immonlit) on the part of 
(ho pir«cm seduced is relevant The argument m favour of considering 
reputation is tint tin person should not be paid for the loss of that which 
In neu r hid 

lb ldi net of lejmtntnm nr disposition must be confined to the parti- 
(id ir traits which the charge is coticimed about Thus it would be use- 
hss to olfir evidence of a prisoners imputation of honest) on a charge of 
multV or of hn mild disposition on u charge of theft Reputation for 
honostv would he ixlev mt oil a chirge of theft and a merciful disposition 
on lull irgi of cnult) s 

Lxpliiualiotl.—The wool 'chi met it' includes both reputation ami 
ills] rvotmn According to lhiglish law ‘chiractcr is not synonymous with 
MispcwilSou* it sunplv meins reputation 'Rcput vtion’ means what w 
thought of u person h) others and is constitntcil bv public opinion ‘Dis 
jimlth n* ie«iiects the whole frame anl texture of the mind It corapre 
lien Is Ppimgs and motives of actions ‘Temper mflumecs the action o. 
tlie moment 'disposition* Is \rormsncnt, ami settled. ‘tempir’ mav he - 
llittvnlon nul ttn tUAtlvc It vs jx-wsrldc to hive s good deposition vntu 
1 1 \ l li lupt V nil 1 \ tiV tvi *4* 


, l ?- Or \ tl’PlVX) i 

1 \ t it tun *Mtim Isi' 


* N sticn S3I 

* CWhKV «vti wirf 
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FUTS WHICH KEEP NOT BE PROVED. 

r«ct judicially 56 JCo f ac t Q f Inch the f ourt will take- 

noticrstne n«*ed , ■ , . . i 

notix*imTCfi judicial notice neeil he pro\ed 

COMMINT 

Ml facts in Lvim. and relevant *aots must be proved b) evidence, 
cither oral nr documei tarv To this rule there are two exceptions (a} 
facts judicial tv noticeable md (b) fact- admitted 

In the case of the facts dealt with bv thi> section the Judge’s belief 
in their existence is induced bv the general knowledge acquired otherwise 
than in particular proceedings before the Court and independently of thc- 
action of the parties therein The meaning of the section will however 
be apparent if we consider together with this section the last words of 
s 5" Wilt these two provisions reallj come to is this With regard to- 
the facts enumerated in s 57 if their existence comes into question, the 
parties wlio avsert their existence, or the contrarv, need not in the first 
instance produce anv evidence m support of their assertions The) need 
onlv ask the Judge to sav whether these facts exist or not, and if the 
Judges own knowledge will not help him then he must look the matter 
up further the Judge can if he thinks proper call upon the parties to 
assist him But in making this investigation the Judge is emancipated 
cntirclv from all the rules of evidence laid down for the investigation of 
facts in general He mav *esort to anv source of information which he 
finds handv and which he thinks will help him Thus he may consult 
anv book or obtain information from a bv stander 1 


Fact* of «huh 57 r lhe Court shall take judicial notice- 

court must take r ,, , ,, . J 

judicialnotue of the following facts — 

(1) All laws or *ules tuning the force of law now 


or heretofoie in force or hereafter to be in force, in any 
part of British India 


{ 2 ) All public Actsjpassed or hereafter to be passed 
by Parliament and all local and personal Acts directed 
by Parliament to be judicially noticed 

(«?) Articles of War for Her Majesty's Army, Navy 
or \ir Force 


1 Matlhj, 49 
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(4) The course of proceeding of Parliament and 
of the Councils for the purposes of making Lais anl 
Regulations established under the Indian Councils Vet, 
or anv other law for the time being relating thereto 

Explanation I he w ord ‘Parliament’ in clauses (ii) 
md (4) includes— 

(1) the Parliament of the United Kingdom of Gieat 
Britain and Iieland 

(2) the Parliament of Great Britain , 

(3) the Parliament of England , 

(4) the Parliament of Scotland , and 

(5) tl c Parliament of Ii eland , 

(5) the accession and the sign manual of the 
Sovereign for the time being of the United Kingdom of 
Great Britain and Ireland 

(6) all seals of which English Courts take judicial 
notice the seals of all the Courts of British India, and 
of all < ourts out of British India, established bj tiic 
•authontv of the Governor General or any Local Govern 
ment m Council the seals of Courts of Admiralty and 
Maritime Jurisdiction and of Notaries Public, and ill 
seals which tnv person is authorized to use bj am Act 
of Parliament or other -Vet or Regulation having the lo^ce 
of law in British India 

(^) the accession to office names, titles, functions 
-and signatures of the persons filling for the time being an} 
"public office m my part of British India, if the fact of 
their appointment to such office is notified in the Gazette 
of India or in the official Gazette of anv Local Covern 
ment 

(S) the existence, title and national flag of even 
State or Sovereign recognized by the British Crow n 

(9) the divisions of time, the geographical divisions 
of the world, and public festivals, fast'j md hohlav* 
notified in the offit ial Gazette 

(10) the tcnitones under the dominion of the British 
•Crow a 

(11) the commencement, continuance and termma 
"tioii of hostilities between tlm British Crown and im 
other State or bod) of persons 



SLCS. 57.] FVCTS WHICH ^EED J.OT BE rPO\ EI). lil 

(12) the names of the members and officers of the 
Court and of their deputies and subordinate officers and 
assistants, and also of all officers acting m execution of 
its process, and of all advocates, attorneys, proctors. 
\ akils, pleaders and other persons authorized by law to 
appear or act before it ■ 

(13) the rule of the road on land or at sea. 

In all these cases and also on all matters of public 
history literature, science or art, the Court may resort 
for its aid to appropriate books or documents of lefeience. 

If the Court is called upon by any person to take 
judicial notice of any fact, it may refuse to do so unless 
and until such person produces a in siu.Ii book oi docu¬ 
ment as it may cons* tier neeessar) to enible it to do so. 

COMMENT. 

Tlie list of facts of which the Court shall take judicial notice, and 
which are enumerated in this section is not exhaustive It is for the sake 
of convenience that the Courts are allowed to take judicial notice of 
certain facta which are so clearlj established that ev idence of their existence 
is unnecessary 

The section does not appear to have the effect of absolving the 
parties from an) rules governing the proof of facts on which they desire 
to relv The section does not sav how anv fact historical or otherwise, 
is to be proved b) the parties, but gives the Court liberty to iesort for its 
aid to appropriate books or documents of reference on matters of public 
Listorj ’ 

Clause I.—‘Laws or rules having the force of law’ includes statutory 
law as well as unwritten law whether of a personal or of local nature 
Heport made bv an officer containing customary law applicable to parti¬ 
cular community is admissible in evidence* 

Clause 2.—Statutes are either public or private, general or special 
A public or general Act is a universal rule applied to the whole community, 
which the Courts must notice judiciall) and cx ojjicio, although not 
former!) >-et forth by a part) claiming an advantage under it But sprcial 
or private Acts are rather exceptions than rules, since thev only operate 
upon particular jiersons and private concerns and the Courts are not 
bound to take notice of them, if they are not formally pleaded, unless an 
express clause is inserted in them that the) shall be deemed public Acte 
and shall be judicially noticed as such without being specialI) pleaded— 
which provision is now usually introduced 3 

1 ‘ The Englishman, ' Ltd v Lajpat (1*124) 49 All 848 
Hat (1910) J7 lal 7C0 * Field, 8tli Kin , p. 418. 

* Tula Ham Saji \ Shyam Lai Sah, 



CHAPTER IV. 


i OF ORAL EVIDENCE. 

Proof of facta 59 All facts, except the contents o» 
hi or»i eMdenee docum^nto, may be proved by oral evidence. 

COMMENT. 

Oral ev idence has been defined bj the Act to be all statements which 
the Court permits or requires to be made before it by xx ltnesses m relation 
to matters of fact under inquiry (s 3) All facts except the contents of 
documents max be proved by oral evidence Oral evidence, if w orthy of 
(ridlt is sufficient without documentor) evidence to prox e a fact or title 
It is a cardinal rule of exndence that xvhere xintten documents exist, 
thex oliall be produced as being the best cxndcnce of their own contents’ 
\\ hi re oral testimony is conflicting much greater credence is to be gixcn to 
mens acts than to their alleged xxords which are so easilj mistaken or 
misri presented* 

Where a fact max be prox ed by oral evidence it is not necessary that 
the statement of the witness should be oral Any method of communication 
thought which the circumstances of the case or the phjsical condition of 
the witness demand may in the discretion of the Court be employed 
Thus a deaf mute maj testify by signs by writing or through an inter 
ireter So where a dvmg woman conscious but without power of arti 
eulation was asked whet! er the defendant was her assailant and if so, to 
squeeze the hand of the questioner the question and the fact of her affirmative 
pressure w ere held admissible in exndence 3 

60 Oral ev idence must, m all cases whatever, be 
Oral ex Klcnce direct, that IS to Sa>— 
must be direct jf it refers to a fact which could be seen, it 
must be tbe evidence of a witness xvho says he saw it, 
if it refers to a fact which could be heard, it rnu&tbe 
the evidence of a xvitness who says lie heard it, 

if it refer! to a fact which could be perceived b} any 
other sense or in any other manner, it must be the evidence 
of a witness xxho says he perceived it by that sense orm 
tint manner, 


1 Dwomoifi Dtl% v Itoj Lveh’niput * WoodrofTe and Ameer Ah# Evi 
SmjA (18”9)7I A 8 dence.Sth Ldn p 490 Queen Einprt** 

> 1 ftrr ( gdoollah v Betbj lmamam y Abdullah, (188j) 7 All 38j t » 

(1830) 'MU 19,42,43 
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if it refers to an opinion or to the grounds on which 
that opinion is held, it must be the evidence of the person 
who holds that opinion on those grounds 

Provided that the opinions of experts expressed m 
any treatise commonl} offered for sale, and the grounds 
on which such opinions are held, raaj be proved by the 
production of such treatises if the author is dead or 
cannot be found or has become incapable of guing 
evidence or cannot be called as a witness without an 
amount of delai or expense which the Court legards as 
unreasonable 

PxoMded also that, if oial evidence refeis to the 
existence or condition of any mateml thing other than 
a document the Comt ma>,if it thinks fit, require the 
production of «ueh material thing for its inspection 

com MEM 

This section subject to the proviso, excludes opinions given at second 
>and The use of the word must in the first clause of the section imposes 
dutv on the Courts to exclude all oral evidence that is not direct, whether 
te partv against w horn it is tendered objects or not 1 

The word direct is opposed to mediate or derivative or hearsay’ 

The term hearsay is used with reference to what is done or i mtten 
is well as to what is spoken and in its legal sense it denotes that kind of 
Evidence which does not derive its value solely from the credit given to the 
vitness himself but which rests aLo m part on the veracitj and com 
wtence of some other person lhat this species of evidence is not given 
ipon oath that it cannot be tested by cross examination and^ that m 
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true principle therefore appears to be tins,—that all second hand evidence, 
whether of the contents of a document or of the language of a third person 
which is not connected by responsible testimony with the party against 
w horn it is offered, is to be rejected 1 

Denvato or second hand evidence is excluded owing to its infirmity 
us compared w ith its original source 

The Select Committee m their Report said ‘ This provision taken in 
connection with the provisions of relevancy contained in Chap II will 
w e hoj c set the w hole doctrine of hearsay in a perfectly plain light for 
their joint effect is that —(I) the savings and doings of third persons 
nre ns a rule irrelevant so thnt no proof of them can be admitted, (2) 
in some excepted cases thc\ are relevant (3) everv act done or word 
spoken whuh is relev nnt on anv gromid must (if prov ed by oral evidence! be 
provid bv someone who «iw it with lus own eves or beard it with Ins own 

t ITS 

V wnttin information is not evidence If it is desired to male the 
matter eont lined m it evidence a person who can directly testify to such 
matter must be produced* 

Htirs.iv cvulenct which ought to have been rejected as irrelevant 
dots not become admissible as acainst a jartv merely because his counsel 
filled to tike oljeetun when tht evidence was tendered* 

Proviso I -The fir-t jrovi o is a dejarture from the rule of English 
l»" undtr win h medic tl and other treaties are not admissible whether 
tin uutl or is dm unit \nv scientific text l>ook conuronlr offered for 
*sdt is a lim-siblt in tviltnrc under the cnci ^stances mentioned m the 
jrovi'O btNlion Vi reftrs to the evidence of living expert witnesses 
f-'ven m i ourt tax tion I s - reft rs to books on foreicn law 

Proviso 2 —This pro\i o tmiles the Court to require the production 
of a matend thin.; hr its m jxxtion Under s IGo the Court hw P°' ver 
to direct the \ roduttn n of an\ document or thine m order to discover « 
to obt lin j rojx r \ roof t f rthv »nt facts 


i v s r 

must be U 

mils! be J !) mi ,' 1 11 <• Cwm a Ma=i lr»« «“ 

mUSIDtt «0Vli tl< ul , I tK m ,„l the mrthcJs 

if it refers tc t , f C o m tied.t«l-aedtier*-* 

the evidence of a v nftrrtxl to amui dexu t its which wvre < ^ e<n T | 1 
if It refers to a It staled thit lis evxtixx wa> to be found 
other sense or in any t»tht recoil a< 1cvidt*x>* It was hell that ' 
of n witness who says tftK «mt«n thsuanre- * b 

that manner , * ** 1 ^ V 1 

titixlv Uvav* 


1 Ihnomojt Del » r lioj LufA»nij ,,, 
(1816)71 A » r ‘ 

1 ttdoollah v Detbj Imainam, x -..-. . 

(1810) I M I 19 42,43 1 
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OP DOCUMFNT4RY EVIDENCE. 

Proof of con 61 Ihe contents of documents may be 
touts of dotu proved either b\ primary or by secondary 
Men,s evidence 


C 0 M Ml NT 


Documentarv evidence means all documents produced for the in 
i-pection of the Court {s 3) Documents arc of two hinds public and 
pm ate Section 71 <nves a list of documents which are regarded as public 
•documents 411 other documents arc pm ate The production of docu 
ments in Courts is regulated by the Civil Procedure Code and the Criminal 
Procedure Code 

The contents of documents must be pro\ ed either by the production 
•of the document srluch is called jrnmiz} evidence or bj copies or oral 
accounts of the contents, winch arc called secondary evidence The 
section lavs down that the contents of the document mav be proved either 
bj primarv or secondary evidence and the rule means that there is no othei 
method allowed bj lavs for proving the contents of documents 1 

Primarv evidence is evidence which the law requires to be given first 
.Secondary evidence is evidence which may be given in the absence of the 
better evidence which the law requires to be given first when a proper 
•explanation is given of *he absence of that better record Primary evidence 
is defined ms G2 and secondary evidence in s 63 


62 Pnmarj evidence means the document itself 
Primary evi produced for the inspection of the Court 

■lienee l 

Explanation 1 — Where a document is executed tn 
several parts, each pait is pnmarj evidence of the docu 
ment 

Where a document is executed in counterpart, each 
counterpart being executed by oue or some of the parties 
onh, each counterpart is primary evidence as against 
the parties executing it 

Explanation 2 —Where a number of documents a/£ 
a]J made by one uniform process, as m the case of print*/ 
lithograph) or photograph), each is primary evuy 
at the contents of the rest, but, v\ here they are aD / 

1 ram Prasad v Pajkunaitdan Prasad, (IBS >) 7 All 73S 



THE LAW OP EVIDENCE 


[chap IV 


146 


true principle therefore appears to he this —that all second hand evidence 
whether of the contents of a document or of the language of a third peron, 
which is not connected by responsible testimony with the party against 
whom it is offered, is to be rejected 1 

Denvatc or second hand evidence is excluded owing to its infirniitT 
ns compared with its original source 

The Select Committee in their Report said * This provision talen in 
connection with the provisions of relevancy contained m Chap II will, 
we hope vet the whole doctrine of hearsay in a perfectly plain li<*ht for 
their joint effect is that —(1) the sayings and doings of third peron. 
are as a rule irrelevant «o that no proof of them can be admitted ("I 
in some excepted cases the\ are relevant, (3) every act done or wcid 
‘■pohen which is relev ant on anv ground must (if prov ed by oral evidence' 1* 
proved bv someone who «aw it with his own eves or heard it with his o#t 
ears 

V written information is not evidence If it is desired to naif tit 
matter contained in it evidence a person w ho can duectlj testifv to«ntl 
matter must be produced* 

Hearsav evidence which ought to have been rejected as irrelevan 
c ? s , no ^ become admissible as acainst a partv merely because hi coun*l 
failed to t the objection when the evidence was tendered 3 

Proviso 1 —The first ] roviso i s a departure from the rule of Ed"^ 

, under which medical and other treatises are not admissible whttff* 
tl c author is alive or not Any scientific text booh commonly offered f 
M p 1 ®dnus.ible in p\ idence under the circi distances mentioned ui 
1 rovx beet ion 4o refers to the evidence of living expert 
given in L ourt Section 3b refers to boohs on foreign law 

Proviso 2 —This prove*) enables tbe Court to require the prodw^ 
of n material thing for its inspection Under s 165 the Court has 
to direct the production of anv document or thmg in order to di«eo'« fl * 
to obtain j roper proof of relev ant facts 


dm. case 

'Vth n al of the accused m the Sessions Court a MagM** 

cij^ofc tr t the identification of the accused m jail and the 

adopted r . how ev er, of statmg in Court the details and the r^- 

the vritne s to certam documents which were dc* 

as exhibit^ , niPr r ‘ itate ^ that his evidence was to be found 
documents n” °^ n the word as lus evidence It was hell tl* v 
attempt to * "Evidence of the witness m this manner was B ° a 
'oninrr to 1 ° n l ''lated the first prmciples of evidence a 1 * 
■vilpnf^„ .** tut .entirety ignored 4 

1 1 tueje/o ' 



CHAPTER V. 


OF DOCUMENTARY EMDENCE. 

rroof of con 61 The coi.teuts of documents may be 
tents of dotu prov ed either bv primary or by secondary 
' Ufnt8 e\ idence 

COMMI N T. 

Documeutan evidence means nil documents produced for the >n 
pection of the Court (s 3) Documents are of two hinds public and 
pm ate Section 7i <nves a list of documents which are regarded as public 
•documents All other documents arc pm ate The production of docu 
ments in Courts is regulated by the Civil Procedure Code and the Criminal 
Trocedure Code 

The contents of documents must be proved either by the production 
■of the document which is called primary evidence, or by copies or oral 
accounts of the contents which arc called secondary evidence The 
■section lavs down that the contents of the document may be proved either 
by primarv or secondary evidence and the rule means that there is no other 
method allowed b> law for proving the contents of documents 1 

Primary evidence is evidence which the law requires to be given first 
■Secondary evidence n> evidence which may be given w the absence of the 
better evidence which the law requires to be given first, when a proper 
■explanation is given of ‘he absence of tint better record Primary evidence 
is defined in s G2 and sccondaij evidence in s G3 

62 Primary evidence means the document itself 
<i T^ mary OI produced for the inspection of the Court 

Lxpl million 1 — Where u document is executed in 
sevenl paits, each putt is prunaij evidence of the docu 
ment 

Where a document is executed in counterpart, each 
counterpart being executed by one or some of the parties 
onlv, each counterpart is primary evidence as against 
tfte parties executing it 

Explanation 2 -Where a number of documents are 
all made by one ttuifotm process, as in the case of printing, f 
lithograph} or photograph}, ea< h is primary evidence 
of the contents of the lest, but, where they are all copies 

* ham Praiai v Itajhanandan Prasad, (18bj) 7 AH 733, 7*3 
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of *i common original, the} aie not pnmir} e\idence of 
the contents of the original 

Illustration 

A person is shown to have been in possession of a number of placards 
ill printed at one time from one original An) one of the placards is 
pranaiv e\ idence of the contents of any other but no one of them is 
primar) c\ idence of tl e contents of the original 

COMMENT 

This section defines the meaning of primar) evidence It is endenci 
which the law requires to be given first 

Document executed in several parts—Sometimes each part) to a 
transaction wishes for the sake of convenience to have a complete docu 
ment in his own possession To effect this the document is written out 
is manv times over as there are jarties and each document is executed 
1 e signed or sealed os the ca«e may be b) all the j arties All) ere 
of them ma) he jroduccd as ]nmar) evidtice of the contents of tie 
document 

Document executed in counterpart —A document is executed in counter 
jarts when there are two parties to the transaction Thus if the trail 
action is a contract between V ond B the docun ent is rojiel out twice 
and \ alone signs one document whilst B alone signs the other A then 
hands to B the document signed b) himself and B hands to A the docu 
ment w 0 ne 1 b\ him elf Then as against \ the aocument signed bv V 
is j nninn evidence whilst as ngain«t B the document signed b) B is 
j rmiar) evidence If tl ere are two cont 
of each other one of which is delivered 
preserved as thev mav both be con«id 

equal claims to authenticitv the one which is pre«erv ed mav be receive! 
in evidence without notice to produce the one which was delive ed 1 

“Where a document is executed in counter] art each counterpart ben r 
executed b) one or some of the ] allies only each counter] art is ] rmnrv 
evidence as against the j arties executing it nnl second in evndeice rs 
against other parties (see s 63 cl I) 

s<*c n iar\ cvi 63 Secondary evidence means and in 
eWcc eludes— 

(1) certified copies given under the provisions here 
matter contained 

(2) copies made from the on^m il bj mechanical 
processes which in themselves insure the lucurae} of the 
cop\, and copies compared wicli such copies 


1 CA<w (1 SOD) 2 Cinip llf 
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( 3 ) copies made irom or compared twth the 
original, 

(I) counterparts ot documents as against the parties 
A\ho did not execute them? 

(o) oral accounts of the contents of a document 
given by some person vho has himself seen it. 

Illustrations 

(a) V photograph of an original is -econdar) ev ideiice of its contents, 
though the two have not been compared, if it is proved that the thing 
photographed was the original 

(t) A copy compared with a copv of a letter made bj a copjing 
machine is> secondarj evidence of the contents of the letter, if it is shown 
that the copy made bv the copjing machine was made from the original 

(c) A copr transcribed from u copj but afterwards compared with 
the ongmal is secondarj evidence, but the cop) not so compared is not 
secondary evidence of the original, although the copy from which it was 
transcribed was compared with the original 

(d) Neither an oral account of a copy compared with the ongmal, 
nor an oral account of a photograph or machine copy of the original, u 
secondary evidence of the original 

C O M MEM 

This section describes whit constitutes secondary evidence' ‘Second 
ary evidence’ is evidence which maj be given under certain circum¬ 
stances in the absence of that better evidence which the law requires to be 
given first 

Clauses 1 to 3 deal with copies of documents Where a copy of o 
document is admitted in evidence in the trial Court without objection, its 
admissibility cannot be challenged in the Appeal Court Because omission 
to object to its admission implies that it is a true copy and, therefore, it is 
not open t<> the Yppeal Court whethei the copy was properly compared 
w ith the original or not 1 

Clause 1.—Section 76 defines the expression “certified copies” See 
al-o 83 77, 78 79 and fcb 

The correctness of certified copies will be presumed under s 7 o, but 
that of other copies will have to be proved This proof maj be afforded 
by calling a witness, who can swear that he has compared the cop) tendered 
in evidence with the original or with what some other person read as the 
contents of the original and that such is correct 

Clause 2.—Reading cl 2 and illustrations (b) and (c) together it will 
appear that a copj of a copj, i e , a copy, transcribed from, and compared 

' Dinlar UbSG) 11 Com Lai \ RakhulDas, (1001) 31 Cal 153, 

, ’ w v <l°0O) 24 Ran Lorhan Mura v. Panda Hannalk . 

■Lorn 091,2 Jlom L R 3SC. Kuhon Mura, (1022) 1 Pat C0t» / 
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of a common original, they aie not piimary e\idcnce of 
the contents of the original. 

Illustration 

A person is shown to have been m possession of a number of placards, 
all printed at one time from one original Any one of the placards is 
primary evidence of the contents of any other, but no one of them is 
primary evidence of the contents of the original 

COMMENT 

This section defines the meaning of primary evidence It is evidence 
which the law requires to be given first 

Document executed in several parts.—Sometimes each party to a 
transaction wishes for the bake of convenience to have a complete docu 
ment in his own possession To effect this the document is written out 
ns ninny times over as theie are parties, and each document is executed, 
i e signed or sealed os the case may be, bv all the parties Any cie 
of them may lie produced as primary evidence of the contents of the 
document 

Document executed in counterpart.—A document is executed m counter¬ 
parts when there aie two parties to the transaction Thus, if the trails 
action is a contract between V and B the document is copied out twice, 
and \ alone signs one document, whilst B alone signs the other A then 
hands to B the document signed by himself, and B hands to A the docu 
ment signed bv himself Then as against A, the document signed bv A 
is pritnan evidence whilst, as against B, the document signed by B i* 
pnmarv e’ idenee If there arc two contemporary w ntmgs, the counterparts 
of each other one of w Inch is delivered to the opj osite partv, and the other 
preserved as they may both be considered ns originals, and they have 
equal claims to authenticitv, the one which is preserved liny he received 
in evidence, without notice to produce the one which was delivered 1 

Where a document is executed in counterpart, each counterpart bcinx 
executed by one or some of the paities only, each counterpart is prtnnrv 
evidence as against the parties executing it, and secondary evidence r* 
against other parties (see s 03, cl 4) 

Secondary cvi 63, Secondary evidence means and in- 
. loner eludes— 

(1) certified copves. given under the provisions Uere- 
inafter contained ; 

(2) copies made from the original In mechanical 
processes which in themselves insure the accuracy of the 
copy, and copies compared with such copies : 


• I’&ili/Hvn v CAa*r, (1803) 2 Cinip IIf* 
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(3) copies made irom or compared with the 
original, 

(J) counteipartb of documents as against the parties 
who did not exei'ite them , 

(3) oral accounts of the contents of a document 
given bv some person v ho has himself seen it 
Illustrations 

(a) A photognph of an original is 'econdarv evidence of its contents, 
though the two have not been compared, il it is proved that the thing 
photographed was the origin il 

(b) \ copy compared with a copv of a letter made by a copying 
machine is secondarv evidence of the contents of the letter, if it is shown 
that the copy made bv the copy uig machine was made from the origin il 

(c) i copv trinscribed from u copy but afterwards compared witL 
the original is secondary e\ idence, but the copy not so compared is not 
•secondary evidence of the original, although the copy from which it was 
transcribed was compared with the original 

(d) Neither an oral account of a copy compared with the original, 
nor an oral account of a photograph or machine copy of the original, w 
secondary evidence of the original 

COMMEM 

This section describes what constitutes secondary evidence Second 
ary evidence’ is evidence which may be given under certain circum¬ 
stances in the absence of that (*tter evidence winch the law requires to be 
given first 

Clauses 1 to 3 deal with copies of documents Where a copy of a 
document is admitted in evidence in the trial Court without objection, its 
' ’ ~ " ausc omission 

therefore, it is 
>erly compared 

with the original or n it 1 

Clause I.—Section 7G defines the expression "certified copies’ See 
also ss 77, 78 79 and fcb 

The correctness of certified copies will be presumed under s 75, bu* 
that of o*her copies will have to be proved Ihis proof may be afforded 
by calling a witness who can swear that he has compared the copy tendered 
in evidence with the original or with what some other person read as the 
■contents of the original and that such is correct 

Clause Z.—Reading cl 2 and illustrations (6) and (c) together it vails 
appear that a copy of a copy l e , a copy, transcribed from, and compa 

1 CAkihojit Dmlar (1880) 11 Bom Lai \ FalhulDas, (1003) 31 C 
320, Labthman \ Aunt, (1*00) 24 Ban Lnckan Mirra v Pandit 1 
iiim 301,2 Bom L B JSG , Kuhon Mura, (1922) 1 Pat G0o 
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with a copj is inadmissible, Unless the copy with which it wa* coitif are 1 
was a cop} made b} some mechanical process which in itself in ures tie 
iccuracv of such cop} 

Copies of copies kept in a registration oTicc when signed and sealed 
ha the registering officer arc admissible for the purjose of proa mg tl** 
contents of the origin vis (s 57, Act III of 1877) 

Clause 3—Copies made from the original or copies compared with 
the original arc admissible as sccondar} evidence A cop} of a cop} 
when compared with the original would be recei\able as secondary evidence 
i f the origin'll [ill (£>)] 

Illustration (c) lays down m express language that a cop\ transcribed 
from t top} but afterw mis compared with the original is sccondan 
evident! but a cop} not so com] ared is not secondarj evidence of the 
original ulthough the copv from which it was transcribed was compared 
with the original A cop} of a certified copv of a document which hi 
not been compared with the original cannot be admitted in evidence such 
icopv oeingneitherpnmar} nor sccondan evidence of the contents of 
the original 1 

Clause 5 —Secondar} evidence includes according to cl 5 oral 
accounts of the contents of i document given b} some person who has 
himself seen the original document 2 But a written statement of the 
contents of a copv of a document the original of vv hicb the person making 
the statement has not 6een cannot be accepted as secondar} evidence 5 
This elau«e does not necessarily mean that a witness who is called to give 
evidence as to a lost document must have himself read the document He 
would be a competent witness if having pbjsicallv seen the document 
the contends thereof had been read out or explained to him* 

iroot .t.iofu 64 Documents must be proted foj pn- 
mentM i.v i n niary evidence except in tlie cases hereinafter 
marv evidence mentioned 

COMM1NT 

This section deals with the class of cases falling vvathn tie rule tint 
i written document can onlv be proved In the instrument itself \\hat n 
in a vviting shall be proved bv tlic writing itself 

It w a general rule that if n person wants to g(t at the coiitmt* of « 
written document the profier vva} 19 to produce it if he can When tit 
contents o* nn} document are in question utl or as the fact in issue or » 
mibaltemate principal fact the document i« the pro|>er evidenci of its own 
emitsnts jnl all derivative proof is rejected until its nWnct is arc* unto 1 
for But wh*w a wrtten instrument or docununt of anv definition r* 

* / i » Irmad \ l ijhunanJ-m S hannuol l v Puarabnt (18*-) * 

Pn «irf (1SS ) 7 All *3S 7J3 15 m lJ 

* J/i J/t v halhin Itr AmmaJ { \ , 2) * Mth,Lnl\ It u I) *, (J9M) ■»* 

(10*) 1 A Cl 29 Horn 1 It fto All 13 
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not the fact m issue and u merely used as evidercc to prove some fict 
independent proof aliunde is receivable Thus alt Lough a receipt ln« 
lieen Given for the pavment of moncv proof of the fact of pawncnt n iv 
be made bv anv person who witnessed it So although where the cm 
tents of a marriage register are in issue \erbal evidence of those contei t- 
is not receivable yet the fact of the marriage maj be proved bj the in 
dependent evidence of a person who was present at it 1 

Oral admissions as to the contmts of a document arc not relevant 
unless and until the party proposing to prove them shows that he is on 
titled to give secondary evidence of the contents of such documents or 
unless the genuineness of a document produced is in question 

Ca ^j m which 65 Secondary evidence maj be given 
toZZtStmVm of the existence, condition or contents ot 
.1 jcuroents m»% a document in the following cises — 

Ixt given 

(а) when the otiginal is shown or appears to be m 
the possession or pow er— 

of the person against whom the document is sought 
to be proved, or of an} person out of reach of, or not 
subject to the process of the Coiut, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section CO, 
such person docs not produce it, 

(б) w hen the existence, condition or conte its of 
the original have been proved to be admitted m writing 
by the person against whom it is proved or by his re" 
presentative in interest, 

(c) when the original has been destro}ed or lost 
or when tne party offenng evidence of its contents cannot 
for anj other reason not arising from his own default 
or neglect, produce it in reasonable time , 

(d) when the original is of such i nature as not to 
be easily mov eable , 

(e) when tne original is a public document within 
the meaning of section 74 , 

(/) when the original ib a document of which a 
< ertified copy is permitted by this Act, or by any other 
law in force in British India, to be given m evidence , 

(g) when the originals consist of numerous account^ 
or other documents winch cannot conveniently l 

> Ballainf Prasad v The Mahnmjah of Iletia ([85") 9 All 351,358 
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examined in Court, and the fact to be proved jS the 
general result of the whole collection 

Incases {a), (c) and (d), any secondar) evidence of 
the contents of the document is admissible 

In case (6), the written admission is admissible 
In case (c) 01 (/), a ceitified cop} of the document, 
but no other hind of secondary eviden e, is admissible 
In case {g), evidence maj be gn en as to the general 
lesult of the documents by any person who liaB examined 
them, and who is skilled in the examination of such 
documents 

c o m m r N x 

Tina section enumerates the seven exceptional cases in which second 
nry evidence is admissible Under it secondar} evidence maj be given 
of the contents of a document in civil as well as in criminal proceedings 
Under the English law stricter proof m criminal than in civil proceeding 
is required 

becondary evidence of the contents of a document cannot he ad 
nutted without the non production of the original being first accounted 
for in such manner as to bnng it within one or other of the cases provided 
for in this section 1 It is incumbent on the person who tenders secondar} 
evidence to show that it is admissible and that the question of ndmissi 
bility is ordimrilv for the Court of first instance 3 Questions as to the 
ndmissibilit} of evidence should be decided as they arise and should not 
be reserved until judgment in the case is given 8 

Clause (a) —Tl c document need not be in the actual jKissession of 
the part} it is enough if it is in his power 

The expression not subject to seems intended to include the ease of 
n person not legall} bound to produce the document, wLo refuses to pro¬ 
duce it 4 

‘legally bound (o produce It’—The wording of this clause Ins given ri» 
to considerable doubt Secondary evidence of a document is admissible 
when the original appears to be in the possession of any person legally 
hound to produce it This clearly covers a document which is unju'ti 
fLabJy withheld by any person, thus differing from the English law on the 
point But if a person summoned to produce a document objects to do 
so and htt objection is ujhcld by the Court it ‘•veins equally char that 
such a document does not fall within the words of tins section It inav 
be, however that the Courts will admit secondary evidence in such a 

« KruAna AuAon Chao! hr ant 1 lip (1897 1001)3*52 
AnW. Li( (1887) 14 Cal 480 • Utulfla ncL v Ma L , (189s) 2 0 

H I A 71 11 It (I8J7 JOOl) 370 

* Abiulla tt'Lx VaU (J89SJ 2 U * Si 1«* \ I II p 892 
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case upon the general principles of the Fnghsh law and the decision of 
English Courts upon the subject* 

‘When, alter the notice mentioned In s 66, such person does not produce 
It*—This clui e means when any person in whose possession 01 power 
the original nut be after receiving the notice (if an)) required b\ s 66 
does not pro luce such original 2 The sole object of a notice to produce 
is to enable the adversary to have the document in Court to pioducu it 
if he likes an 1 if he does not to enable his ojiponent to give econdirj 
evidence thereof «o as to exclude the argument that the latter has not 
taken all rtasonable means to procure the original 3 

Clause (b) —This clause must be read with s 22 Under l* the 
wti ten admission may always be proved The oral admission can onlv 
be proved under the circumstances mentioned in clauses (a) (c) ant (d) 
But seconder) evidence b) means of a written admission under this 
clause cannot be gi\ en of the contents of a document which is inadmissible 
f >r w ant of registration* or of stamps' 

Clause (c) —S°condarv evidence of a document winch is lost or 
destroyed or cannot be produced m reasonable time can be given But 
secondary evidence of the contents of a document cannot be admitted 
witbo it the non production of tbe original being first accounted for® 
Second nr) evidence of tbe contents of a document cannot be given b> a 
part) who is in custody of the original document 1 

To prov e the loss of a document evidence of diligent seart h is neces 
sir) See illustration ( b ) to s IOf Copies are inadmissible without 
proof of search of the originals* V here a promissory note filed with a 
plaint disappeared from the Court file the Privy Council held that the 
plaintiff was entitled without showing how the disappearance of the loss 
arose or who abstracted it from the file to give secondary evidence of it® 
If a registered sale deed is lost a certified copy can be put m as secondary 
evidence 10 

Secondarj evidence of a lost public document, other than a certified 

an I 
irtv 

lit 

le 11 


J TieW 8th rtin p 436 
! Stokes \ ol II p SO 0 
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Secondary cv idence of the contents of i document requiting execution, 
which cm be shown to hav c been list m proper custody, and to have been 
lost, and which is more than thirtv veirs old may be admitted under 
this cliuse and s 90 without proof of the execution of the original*. 
Secondirv evidence of a document executed in Fngland and not stamped 
lccordmg to the Indian Stamp Ait hut which is lost is admissible 5 

In a suit for a decli ration that o rtam surve) numbers were kept 
joint at a partition betwien the parties ancestors in 1809 the plaintiff 
relied ujion a certified cope of a partition deed passed between the parties 
in that vear The topv which was produced showed that the original 
docimuiit was produced m Court in a suit of 1823 It was held that the 
Court could relv on the certified copv ns showing the terms of the partition 
as then vv is no reason to doubt owin,. to the la] se of time that the cer 
tlfied rop nturned on the hie of the suit of lh_»3 was a correct copv of 
the orumal 1 * 

Clause (d) —This clause covers things nut t isily moved, as in the 
case of thing'* fixed in the ground or a building tor example, notices 
painted on walls tablets in buildings tombstones monuments , or marks 
on boumlniv trees 

C/ausC (e) —This clause is intended to profitt the originals of public 
records from the danger to which thtv would Is? exposed hi constant 
nroductmn in evidence bicondarv evidence is admissible in the case of 
public dm aments mentioned in s 71 44 hat s 74 provides is that public 

rccorls kept m British India of private do< uments are public documents, 
but private documents of winch public records are 1 ept arc not in them¬ 
selves ]mh]ii documents A registered dormmnt therefore, does not fall 
under either clause (e)or(/) The entn m the register hook is a public 
docume nt hut the origmal is a private dm iiment A certified cop} of 
the origuiul cannot be given in evidence 

Public documents cm onl} be proved bv tlmr production or In 
secondary evidence of the nature deserilied m tins clause, the} cannot 
lie proved bv the oral evidence of n witness* The rule that a certified 
copv is the onlv secondary evidence admissible when the original is a public 
document, does not npplv where the original his lieen lo«t or destroyed 5 

Clause (f).—Certified copies arc admissible as secondary evidence 
under this clause Sectioas 7G-78 and 8<> nuv b« retd along with it 

The last but one paragraph of this section pros ides ‘ in case (f) or 
(/) a certified copv of the document but no other kind of secondary 
evidence is admissible ’ This applies onlv to the ca«e in which the public 
document is still in existence on the j ull < rm ord* 44 here a ca«c falls’ 

* khtlUr f A mittr Woolrrjte y Kkrtlrr * f, njiiany Tfir f m/rtu vj India, 
I’avlkrtrlrrulnn (IfWO) B Cal tW f 1110J) I }* \ , 'it f 1*103 (Or ) 

5 Jlerbrrt branrm \ Voirnt fS tiye l * t haailrrthimr Parnrul \ linAfhwr 

\lnhm»miid AUi<jr,(\02~) 7 I’ot Cl I rah) (I9’f) > JM 777 

’ AA v Talhat’Cny ,Vor«ntgji * kat wit in r kin! unit, (18^2) 0 

4(1 11 in lg Mid SO SI 
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under clause (<?) or chuse (t) nnd also under clause (/) anj secondary 
oxidence might lie received 1 * 3 

Clause (g) When tie fitt to la proved is the general result of the 
ex uiiin iti >n of numerous documents and not the contents of each part) 
cular document and the documents aie such as cannot be comenienth 
e\unincd m t ourt evirtcnce ma\ lie given under this section is to the 
general result of the documents bv a jerson who his examined them and 
who is shilled in the examination of those documents although the\ may 
lie |>uHi d aliments within the nit ining of 65 nnd 74 a 

Objection to reception of sccondar) evidence m Appeal Court—If a 
topv of a document is admitted in evidence in the first Court without an 
objection no objection can be allowed to be taken in the Appeal Court as 
to its adimssibilitv® The object of the rule is obvious for, if objection is. 
taken in the first ( ourt, the pnrtv producing the copj can ask for an adjourn¬ 
ment in order to pet tic original or else to give evidence justifying the 
adniL sk n tf serondarv evidence 

"Where in the Courts below a pi untifl did not produce a document in 
his possession ind secondarj evidence of it was disallowed but when the 
case came on ajijieal he did then produce the document and offer it for 
the inspection of the Court of Apjieil and the Court refused to look at it 
but admitted secondarv evident e of its contents it was held that this course 
of proceeding was wrong and that to accept «econdarj evidence of the 
document m the plaintiff s custody without looking at the original was an 
extraoi linarv course 4 

66 Secondary evidence oi the contents of the 
Hu let. to documents referred to in section 05, clause 
n tioe i j>r» (a), shall not be given unless the part) 

<luc proposing to give such secondary evidence 

lias p; cv iousIj- given to tlie party in vvnose possession or 
power the document is, or to his attornej or pleader, 
‘ uch notice to produce it as is prescribed by law, and if 
no notite is prescribed by law, then such notice as the 
Court considers reasonable under the cm umstances of 
the c ise . 


1 In 0* • rafter of a colli non belt ten Peary Mohan (1883) 9 Cal 813 
tie Alrt a IIIr ’irenltUt (18|9) r » ’ 

Cal 518 57 J 

1 V nrfir Anar y Chandreihv nr 
Praia! Wain itirgh (1907)3*Cal 293 

3 Am /on Lot v Rakhal Dm (1903) 31 
(al 15 1 " UbirAh v Phjta I alJha 

(1880)1 ( it 6GG Btchnran Mnndnl v Da* (19°I) 24 Bom J*. R of 3 P c 



156 


THE LAW OP EVIDENCE 


[ciltP V. 


Provided that such notice shall not be required m 
ouler to render secondary evidence admissible in any of 
the following cases, or in any other case in which the 
Court thinks fit to dispense until it — 

(1) when the document to be proved is itself a 
notice , 

(2) when, from the nature of the case, the adverse 
party must know that he will be required to produce it; 

(3) when it appears nr is proved that the adverse 
party has obtained possession of the original by fraud oi 
force , 

(4) when the adverse party oi his agent has the 
•original in Court, 

(3) when the adverse party or his agent has ad¬ 
mitted the Iosn of the document . 

(G) when the peison in possebsion of the document 
is out of reach of, or not subject to, the process of the 
Couit 


(OMME.NT 

Under tlun section a notice »iu«t Iks given before secondary evidence 
•can be received tinder s Gj (a) Notice to produce a document mutt be 
in writing Order XXI, r 13 of the Civil Procedure Code, prescribes the 
kind of notice to produce a document 

Notice is required in order to give the opposite party a sufficient op¬ 
portunity to produce the document and thereby to secure the best evidence 
of its contents Such notice may he dispensed with if it is not necessary 
on the pleadings 1 

The proviso to this section enumerates six cases in which a notice 
shall not bo required to lie given to the pirty in w hose possession or power 
the document is in order to render secondary' evidence admissible 

The procedure for the production of documents in criminal ca^cs w 
laid down in w 01 9S of the Criminal Procedure Code 

Section 173 of the Indian Pern! Code punishes the person who omits 
to produce a document required bv n public servant 

Where oral evidence was given to prove the rontents of n letter, 
which was neither produced nor called for, but no objection was rused to 
the giving of the evidence, it was held that this was secondary evuleme of 
the contents of a doeununt, and could not be given without satisfying 
the conditions of s 63 Thu section renders it legally inadmissible, 
nit hough no objection was rai-etl to the giving of it 5 , 

* l>,nannlh tl<u r, Vnmi I‘ it, MWB) * *• Kamrihtnir Persktil v .Iwonulutl'l, 

*• Put I0> (1S9k) 20 Cal S3 
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67. If a document is alleged to be signed or to 
Proof oisi^na have been wntten wholly or in part by any 
hai on P erson » the signature or the handwriting - 
of so much of the document as is alleged to 
Mgned or written b e in that persons handwriting must be 
duced proved to be in ins handwriting 


COMMPKT 

Thi^ section merelv requires proof of signature and handwriting of 
the person alleged to hive signed or written the document produced It 
does not require the subscribing witnesses or the writer of a document to 
l>c produced 1 

As to the method of proof see «*» 17 ami 73 

Besides the question which sn«es as to the contents of a document 
(see w G1 GG) there is alwavs the question when the document is used 
in eudence —Is it what it purports to be > In other words is it genuine ? 
The eudence upon this j»int is dealt with in ss G7 73 The nature of 
the e\ idence w ill depend to a large extent on the nature of tbe document 
If it i-> a mere memorandum such as the entry in a dnr\ mentioned 11 
s 32(b) it must be proved that the dun was really that of the person 
whose statements it is said to contain If it is a letter it must be shown 
who wrote it or at any rate who signed it fur a signature to a document 
turns the whole document into a statement In the person who signs it 
If it is an agreement it must be shown who executed it* 

fxeculion of a document—Execution means signing, sealing and 
deliver) of a document The term ma\ be defined as formal completion 
of a deed It is the last act or senes of acts which completes it 3 

Alere registration of a document is not in itself sufficient proof of l's. 
execution 1 


CASE 

A deed of conveyance was tendered in evidence which purported to 
bear the mark of G as vendor, and which wis duly attested by foul 
w itnes«es G how cv er denied that she had ev cr executed the deed, an I 
sail that the mark was not hers All the attesting witnesses were dead 
A witness was called who knew the handwriting of one of the attesting 
witnesses, and who swore that the signature of that witness to tbe attesta¬ 
tion clause of the d^ed was genuine It was held that the deed wa> 
almissible in evidence, it® execution bj G being sufficiently proved* 

1 A bdcKil AU y Abdnor Puhma i, * Falima v hnylal} jicti 

(1874) 21 W R 423 Xarayen Singh, (1890) 17 Cal 903 

1 M&rkby, GO * 4 bdullaPam v Gannibat, (188~ 

* Bhnuan] i Ilarbhum v Dttn Punja, Bom l>00 
(1894) 19 Bom 635 
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68 . If a document is required by law to be attested, 1 
Proof of exe it shall not be upetl as evidence until one 
cation of doca attesting witness at least has been called 2 
i?y”aw trbe'at for the purpose of piovmg its execution, 
tcsted it there be an attesting witness alive, and 

subject to the process of the Court aud c ipable of giving 
evidence 

Provided thac it shall not be necessary *o call an 
attesting witness in proof of the execution of any docu 
raent, not being a will, which lias been registered in 
accordance with the provisions of the Indian ltegis 
tration Act, 1908 unless its execution by the person b\ 
whom it purports to have been executed 13 specifically 
denied 


COMMFNT 

Tim section applies to cases where an instrument required 1>> law 
to be attested bears the necessarj attestation V» hat the section prohibits 
is a proof of execution of a document otherwise than b\ the eudence of 
an attesting witness if sellable 1 Thefactthat when called, the attesting 
witness will prove hostile docs not excuse the party producing the docu 
ment from this dut', 2 

The proviso was added bv Vet XXXI of 192G It simplifies the 
difficulty of calling attesting witnesses when, the document to be proxed 
is a registered one and is not a will and its execution is not specific-ill) 
denied bj the person executing it 3 

I. ‘Attested’.—Sec s 3 of the Transfer of Property Act and s 6.1 (c) 
of the Ininn Succession Act as to the n eamng of the word atte c t(xl 
"Wlere an instrument is required to be attested the meaning is that the 
witness shall be present at its execution and shall testify that it Ins Ken 
executed b) the proper person ’Jo attest an instrument is not mcreh 

’ ‘ been present at its execution, blit 

in fact at its execution of some 
, exukncc as to what took ) lace 

f Io attest, therefore is to bear witness to a fact 4 An attesting witness is 
a witness who has seen the deoil executed and who signs it as a witness* 
A document cannot lie attested bv a party to it An attesting wit mss is 


1 1 trra/ /hi Karun tan ' I ima*ai i 
AnnmJiB (11)07) 30 Mad -".1. Run 
(Jv/hiI v Aipnn Aumiw (1522) 41 All 
49 , 

* Tula SmyA \ (Jo/vtl Singh, (1910) 
1 I* U J J 

3 The Mlowuig eases ore affected by 

tins j rovUo l ttrappa Karandun s 


Ramatatni Kanin l in (1907) XO Mad 
2 j1 , Stink Chtnlru Mi Ira v Jogtndra 
noth Vahalan ibis, (1910) 41 Cal ll '• 

4 llh nan Pal \ Chandra Pnh 
far, (1000)33 fa! Ml Ml 
* Pa lit Skuji a Isixtiutnrno, (190*5) 
10 Hum L It 913,917 
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required to be called not because i roof bj him is the best e\idence, but 
becaus he is a witness appointed or igreed upon by the parties to speak to 
the circumstances of its execution* 

\ccordmg to Allahabad Patni and Bombay High Courts the scribe 
of a mortgige deed cannot be counted is an attesting witness merel} 
because he has signed the deed e\en though the deed maj in fact hate 
lieen executed in his pre ence* but the Madras* and the Calcutta 1 * * 4 * * * 8 High 
<ourts ha\e held to the contran Recently in a Bombay case it is laid 
down that where the only avaihble attesting witness to a mortgige deel 
demes his attestation it is permissible to pro\ c tne deed bj calling its 
writer under s 71 to de|>ose to the execution of the deed by the mortgagor 
and to its lttestation bv the two witnesses* 

The direct evidence of the attestor will be prnnir} evidence Tf 
there is no attesting witness altvi then the document must le proved m 
the manner ) rovtded ov ss 47 and 73 

2 ‘Called’ —This expression mems tendered for tho purtxxe of 
giving evidence r 

Documents requiring attestation —(I) Mills (ss 57 and G3 of the 
Indian Succession Act 192o) (2) a mortgage the principal monej secured 
by w hich is Us 10U or upwards (Transfer of Property Act s 59) (3) a gift 
of immoveable property (Tnr'fer of Propcrtv Act, s 132) 

C AS FS 

Mortgage-deeds — One of the attesting witnesses to a mortgage deel 
was dead 1 he other attesting witness was called and proved that the 
mortgage deed was signed by the mortgagor in his presence and that he 
signed the deed as an attesting witness It was not expressly proved that 
there was another attesting witness present who saw the mortgagor sign, 
but it was not proved to the contrary that there was not anothe°r attesting 
witness It was held that the mortgage was sufficiently proved according 
to the requirements of this section and s 6** T A mortgage deed on the 
face of it aj pe ircd to he attested by a I irgc number of witnesses In a 
suit upon the bond the mortgagee called one attesting witness who proved 
that he saw the i tortgagor sign the mortgage and that he himself signed 
his name as an attesting witness The other witnesses were not called, 
nor did the witness who was called saj that any other attesting witnes, 
was present nor was he asked the question ly either side Ifc was held 


1 Geralopibv Hitler (ISol)IOC II 
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* Batin Prasad v tfdul Karim (1913) 

1 \11 2o4 Ra i BaJ rvlur SiujA v 

Ajodhya Singh (1916) 20 C \\ Tv 099 

DaluKind v Lot i (1919) 22 How L 

It 130 

8 Parammia Vdajan v Krishna 
Pal t /acki (1917) 41 Mad 53a 

* Hag \arain( hot* v I bdttr Rahim 


(1901) 5 C W N 454 Dmamojee Debt 
\ B Bthary Kapur /190«l 7C t\ \ 
1M) Jaja nath K/an v Bajra g Das, 
(10 0)48 Chi G1 

s Lalsh an v Krishnau (1927) 29 
B>m L.R 14*\) 

8 MotiChaniv Lalta Prasad (1917) 
40 All 250 


1 Ram Vn \ 
All 109 


Munna Lnl (1910) 39 



T1IE LAW OF EVIDENCE 


m 


[chap V 


that m the absence of anj rtbutting evidence the mortgage dm! must 
Ire considered to be sufficient I v prosed 1 

Where s mortgage deed, itself legalh inadmissible in eudence, was 
subsequently referred to and parti} incorporated ra a second document of 
simthr lnijiort duly executed between the same pirties and registered 
according to law, it was held that the earlier document might be referred to 
for the purpose of explaining ami amplifying the terms of the second and 
of arming at a correct conclusion as to the true nature of the transaction 
into which the parties hid entere ! J 

69 If no such attesting witness can be found, or if 
Pr. f wiere tne document purports to 1 a^ e been cxecul- 
no Bttpstm. \ut ed in the Lmted Kingdom, it must be 

nox#fount pro\cd that Jie attestation of 0110 attesting 

witness at least is in lus handwriting, and that the 
signatuie of the peison executing the document is in the 
handwriting of that person 

COM'IEM 

If the attesting witness is dead or is hung out of the jurisdiction of 
the (ourt or cannot be found after diligent search 8 , or if the document 
purjort-, to h-ve been executed in the United Kingdom of Great Britain 
and Ireland two things must be proved 

(I) the* signature of one attesting witness and 
(2> the signature of the executant 

CASES 

On execution of a deed of mortgage the names of the two out of the 
four ittesting witnesses were written bj the »cnbc who aI«o signed tic 
document himself it was held that it being necessary to prove the deed 
of mortcige after the death of all attesting witnesses and tho sente, if 
was sufficient to prove the handwriting of the scribe* 

Where the executant of and all the marginal w ltnesses to, a mortgage 
deed were dead it \ us held tint the mortgage deed was sufficient!} proved 
b} evidence that the signature <f the mortgagor was in his handwriting 
and that the signatures of two of the marginal witnesses were in their 
handw riting® 


* S/i6 Ihyat r ^henCAuIam (Ilf)C) 
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70 l he admission of a part} to an attested docu- 
Admvswn of ment of its execution bj himself shall be 
pan” 1 of 1 a u**t sufficient proof of its execution as against 
ed documen* him though it be a document requiicd bv 
lan to be attested 


COMMENT 
This ection serves as a proviso to s 68 

T he effect of this section is to make the admission of the executant a 
sufficient proof of the execution of a document as against the executant 
him.»_lf 1 even though it may be a document attestation of which is re 
ijuired bv law* The document is not for that reason binding on other 
I>erson t > Where therefore in a suit on a mortgage bond against the 
executvnt and transferees from him the former admitted execution it 
was held that the plaintiff was not entithd to any relief against the trans 
fereos unless bv reason of an admission of attestation made b) them, s 5S 
applicl to the case or the plaintiff was otherwise able to prove proper 
attestation of the bond 8 

This ‘■ection operates only where the person relying on a document- 
has not given any evidence at all of due execution of the document by the 
executant but relies on an admission of execution by the latter So that 
if a mortgagor admits execution of the document in the written statement 
it is w 1 oily unnecessary for the mortgagee to adduce anv evidence as to 
the execution of the document But if the mortgagee produces evidence of 
execution and that evidence discloses that the document was not properh 
attested the matter stands on an entirelj different footing* 

Tl e admission here spoken of relates only to the execution It must 
be distinguished from the admissions mentioned in ss 22 and G5 (6) which 
relate to the contents of a document 

Tie Calcutta and the Allahabad High Courts have held that the 
word admission relates only to the admission of a part) in the course of 
the trial of a suit and not to the attestation of a document by the admission 
of the l art) executing it In other cords it has no relation to any ad 
mission of execution made before an attesting witness w ithout reference 
to an) suit or j roceedtng 5 But the Patna High Court has laid down that 
an admission under this section is admissible in evidence even though it 

mgs pendum before 

■ antecedent to the 


3 Ja'?st\KiT.'A »• Jistji (1222) Bora 
l> R 1296 47 Bom 137 
1 Asharji Lai v Musamn at LanrAt 
{1921) 44 All 127 

* Anai Sal i y KtlatRat! (1022)2 
Pat 317 

1 ihsanmal Ihra Bibt v RamdAan 
Lai (1921)61* L J 465 

* Abt I Aartm r SaLmwi (1899) 


27 Cal 199, Raj HatfulMvir r J Me 
thura Dubaxn (1016) 38 All 1 S*e 
AtharfiLalv SlusamnatNannht (lO^l) 
44 All 127 

* Ragahwar Prasad v Bachu Singh, 
(1919) 4 P L J 511 doubted in Alusam 
mat Ihra Btbt ▼ Ramdhan Lai < "’ll 
6 P L J 4C5 
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A mortgage deed was on the face of it executed in 1889 by three 
illiterate mortgagors, who affixed their marks, and was attested bv more 
than two witnesses At the time of the institution of a suit for sale then, 
on, all the executants and the attesting witnesses were dead, and the 
evidence tendered in proof of the mortgage consisted of (1) the statement 
of a witness who professed to be acquainted with the handwriting of two 
of the attesting witnesses, (2) a deed of usufructuary mortgage executed 
by one of the executants of the mortgage in suit and by the representative 
of the two other executants, which rtferred to and recognized the genuine 
ness of the mortgage in suit and (J) a deed of sale executed in 1902 l\ 
the represcntatives or some of the representatnes of the executant* of 
the deed in suit, which recognized the genuineness of the usufructuary 
mortgage mentioned abo\c It was held that, having regard to ss C9 and 
70, this evidence was not sufficient to j rove the mortgage in suit 1 In a 
Milt to enforce a mortgage, it appeared that one of the executants was a 
pardanadun woman who had signed the deed before the parda , and that 
the persons who signed as attesting witnesses were outside the parda and 
did not see her affix the signature At the trial she admitted having si„ned 
the deed It was held that this section applied only to a document which 
was duly attested, and that as the mortgage deed was not attested within 
the meaning of s 59 of the Transfer of Property Act, 1882, it was invalid 
ns against her m spite of her admission* heie execution of a document 
is admitted by the party to a suit against whom it is produced m ev wlenci, 
there is no need to prove it forma 11), even though it maybe adocument 
attestation of which is required 1») law 3 

71 If the .ittesting vv ltncss dentes or docs 
not recollect the execution of the document, 
its execution may be proved bj other 
evidence 


Proof when 
Attesting wit 
ners denies tho 
execution 


rOMMl M 


Where an attesting witness has denied all knowledge of the matte-, 
the case stands as if there was no attesting witness, and the execution <f 
the document may be proved b> other independent evidence’ Thw 
section only operates if the attesting witness domes or docs not recollect 
the execution of the document Un’cr this rectum execution c f a dneu 
ment includes attestation 4 


» Collardhan Dos v liar, LaK{ 1 U3| R*rjt (10 , ’2)2t Bom I It l."»l <7 
35 All 3CI Horn 137 

* Iltra v ram. Hart LaU (1023) * fjec Lattiman r knrhnnj,. (1KT) 

6 Put 09 27 Bom L. P 1H4 r c 23 Bom UP 1425 

* AiSarfi Lai v Huiammat kennh i * Lnkthmai*Kahn r CoHmI Haharatr* 

(1021) 41 All 127 hoc Jajanncth r (lfr’1) I TaI 104 
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Proof of docu 72 An attested document not required 
'Str^TL *0 law to be attested m ty be proved as if 
attested it \as uiiattestcd 

COMMENT 

Where the law does not require attestation for the validity of a doeii 
ment it mat bt proved b} admission or othenvi.se as though no attesting 
witnesses existed 

73 In ordei to ascertain whether a signature. 
Comparison of writing or seal is that of the person b\ 
mgnatiire^wnt^ whom it purports to have been written or 
othew Admitted made 1 any tignature, writing or seal ad 
* r proved mitted or proved to the satisfaction of the 

Court to lnve been wntten or made by that person m**v 
be compared with the one which is to be proved, al¬ 
though that signature, writing or seal has not been 
produced or proved for any othei purpose 

The Court may direct any person present m Court 
to write any word-* or figures foi the purpose of enabling 
the Court to compare tiie words or figures so written with 
any words or figures alleged to ha\c been written by such 
person 

This section applies also, witft anv necess try modi¬ 
fications to finger impressions 

COM M.E \ T 

This section provides for n ca^e where no witnesses arc called to 
j ro\e the signature writing or sea! of a person and the comparison has 
to be made b) the Court or bj a witness called for that purpose 

person alleged to 

l-d ay tne opinions oi experts wi o can coi ipare Handwritings (s 40) 

(3) By a v itness who is acquainted with the handwriting of a person 
1) whom it is supposed to have been written and signed k s 47) 

(4) By comparison of signature w ntmg or seal with others admitted 
■nr}roved /s 73,1 

i “ ' . ' . * ‘ lin„ 

gel 

• ned 


* Euptror ▼ Qanj nt BMruf n i (191°) 14 Bom 1 
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A mortgage deed was on the face of it executed w 1889 by three 
illiterate mortgagors, who affixed their marks, and was attested bv more 
than two witnesses At the time of the institution of a suit for sale there 
on, all the executants and the attestmg witnesses were dead, and the 
evidence tendered m proof of the mortgage consisted of (1) the statement 
of a witness who professed to be acquainted with the handwriting of two 
of the attesting witnesses (2) a deed of usufructuary mortgage executed 
by one of the executants of the mortgage in suit and by the representative 
of the two other executants which referred to and recognized the genuine 
ness of the mortgage in suit and (J) a deed of sale executed m 1902 bv 
the representatives or some of the repiesentatives of the executants of 
the deed in suit, which recognized the genuineness of the usufructuary 
mortgage mentioned above It was held that, having regard to ss G9 and 
70, this evidence was not sufficient to j rove the mortgage in suit 1 In a 
smt to enforce a mortgage, it appeared that one of the executants was a 
pardanashin woman who had signed the deed before the parda, and that 
the persons who Bigned as attestmg witnesses were outside the panfa and 
’ ’ fl ' * he admitted having signed 

only to a document which 
was not attested within 

the meaning ol s oi the Transfer ol 1 roperty Act, 1882, it was invalid 
is against her in spite of her admission 2 Wheie execution of a document 
is adnutted by the party to a suit against whom it is produced in evidence, 
there is no need to pro\e it formallj, even though it may be a document 
attestation of which is required by law 3 

71 If the attesting witness denies or does 
not recollect the execution of the document, 
its execution may be proved b} other 
evidence 


Proof when 
attesting wit 
ness denies the 
execution 


COMM I NT 

Where an attesting witness has denied all knowledge of the matter, 
the case stands as if there was no attesting w ltness, and the execution of 
the document may be proved by other independent evidence* Tbi-s 
section only operates if the attesting witness denies or does not recollect 
the execution of the document Under this section execution of a docu 
ment includes attestation* 


1 Oobardhan Das t Uort Lil, (1913) Ilaiji (10°2) 24 Bora h R 129* 47 
35 AU 364 Bora 137 

s lltra Dtbt v Pam Dan Lall, (1025) * See ImIsI man v Knthnajt, (1927) 

6 Pat 53 27 Bom L R 1144, p c 2D Pom I It 1425 

8 Ashtrfi Lai v Dusammal Lannht 6 Lnlcshman Sahu v Cnlhul ilnharnnct 
(1021) 44 AU 127 Sec Johanna# v (1021) 1 Pat 164 
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Proof of docu 72 An attested document not required 

T&LTL h y 1™ to attested may be proved as if 
attested it \ IS lljldttestcd 

COMMENT 

A\ here the law docs not require attestation for the \alidity of a docu 
went it may be proved by admission or otherwise is though no attesting 
witnesses existed 

73 In ordci to ascertain whether a signature. 
Comparison of writing or seal is that of the person b\ 
signature^ wnt^ whom it purports to have been written or 
Others Admitted made 1 any -ign iture, writing or seal ad 
«r proved nutted or proved to the satisfaction of the 

fourt to have been written or made by that person mey 
be compared with the one which is to be proved, al¬ 
though that signature, writing or seal has not been 
produced or proved for any othei purpose 

The Court may direct anv person piesent in Court 
to write any word-* or figures foi the purpose of enabling 
the Court to compare tne words or figures so written with 
any words or figures alleged to hate been written by such 
person 

This section applns also witn anv necessary modi¬ 
fications to finger impressions 

C O M NLE N T 

This section provides for a ca^e where no witnesses arc called to 
j ro\e the signature writing or seal of a person and the comparison has 
ade by the Court or by a witness called fortlat purpose 

\ person alleged to 

1 a 

.he opinions of experts wl o can compare han Iwntings (s 46) 
\ witness who is acquamte 1 w ith the handwriting of a person 
1 y Ml. -> supposed to have been written an 1 signed ^s 47) 

(4) By comparison of signature writing or seal with others admitted 
<jt i ro\ erf (s 73f 

1 ‘Bj whom it purports to have been writ fen or made* -According 
to the Bombay High Court this egression means by whom it is allegel 
to I a\e been written or made 1 The Calcutta High Court has constra 
it to mein that the writing which is in dispute must itself in terms exp 

1 Emptrar v Oa pal BMm)n<i (I91 9 ) 14 Horn L R 310 f 
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or indicate that it was written by the person to whom the writing is attn 
Luted It has observed that the section “does not sanction the com 
parison of any two documents, but requires that the writing with which 
the comparison is to be made shall be admitted or proved to havebeen 
written by the person to whom it is attributed, and next the writing to he 
compared with the standard must purport to have been written by tl e 
same person that is to say, the writing itself must state or indicate that 
it was written by that person A comparison of handwriting is at all 
times us *v mode of proof hazardous and inconclusive and especially when 
it is made by one not conversant with the subject and without such 
guidance as might be derived from the arguments of counsel and the 
evidence of experts 1 

According to the Bombay view when an anonymous writing ispio 
duccd and ascribed by tie prosecution to a particular person, then the 
case for the prosecution must be taken to be that having regard to the 
admitted documents and the comparison between them and the dispute 1 
writing the prosecution alleges that the disputed document purjorts to 
im e been w ntten or made by the accused 7 

Under clause 3 of the section a Court has power to direct an accuse I 
pel son present m Court to make his finger impression for the purpo e 
of comparison with another impression supposed to have beei made by 
lum* 


PUBIIC DOCUMENTS 

Public ilocu 74 Ihe following documents are public 
mcnt8 documents — 

(1) documents forming tlie acts or itcords of the 
. cts 1 — 

(i) of the sovereign authority, 

(n) of official bodies and tribunals, and 
(in) of public officers, legislative, judicul and 
executive, whether of British India, oi of. 
anv other part of Her Majesty’s dominions, 
or of a foreign country , 

(2) public records kept in British India of private 
documents 2 

COMM*Na 

Documents are divided into two categories public and private 

This section states what comes m the categorv of pul he documents 
Sect on 75 states that all other documents are private 


» Jlanfldra Kumar v Pmperor (1000) 
37 Cal 407, 002 See Sarojtnt 1 oil v 
Han Dot Chose (1021) <0 Cal 235 
Kh jiruddm Sonar \ F in per or, (1920) 
Cal M2 


* tinprror v Cat pat Jlalkrtshpa, 
(1912) 14 Bom L P 310 
3 hug Emperor v Tun Ulaing {19 3j 
1 Ran 709 r a Zahin Sahv v A 
Imjeror (1927)6 Pit f23 
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Certain inodes of proof ire prescribed m rcgird to public documents 
is di'tmgui'hrd from prn ate documents 

There ire seve'il exceptions to the rule which requires prm uy 
< \ idenct to lx* given I he mo-t important and conspicuous except 1 hi 
however is with re p**ct to the p-o f of records end other public docti 
incuts of general oncemment the objection to producing which rests 
on the ronnl of moral n*t physical inconv eieno They are com 
pntivch sjcihns' liable to corruption alteration or misrepresentation 
the whole eommunty being interested lr their preservation and in 
most in tanccs entitled to inspect them while pm ate writings on the 
eontrari ire the obiects of intere t but to few w hose property they arc 
and the msj ection of t* cm can onlv be obtained if at all by application 
to a Court of justice The i umber of persons interested in public doc t 
meats also renders them much more frequently required for cvodentiarv 
j urpo es and if the jroliicti ai <i the originals were insisted on not only 
would great incorvenienie result from the same documents being wanted 
in different | laces at the same time but the continual change of place 
si ould evj o e them to be lost and the handling from frequent use would 
soon m« ire their destruction For these and other reasons the law deems 
it bettei to allow their contents to be proved by derivative evidence, and 
to 1 un the c liance w hatev er that may ' r 

transcription cither intentional or casu 
of exacting the best evidence that the 

Jaw requires this derivative evidence to be of a very trustworthy hind, 
and has defined with much j recision, the forms of it which may be rc 
sorted to m j roof of the different sorts of public writings 1 

1 Documents forming the acts, or records of the acts’—The word 
‘acts in the phrase documents forming the acts or records of the acts’ is 
used in one and the same sen=e The act of which the record made is 
j uhlic document must he similai m kind to the act which takes shape and 
form m i j ublic document The kind of acts winch this section has in view 
is indicated by s 78 The acts there mentioned are all final completed 
tets as distinguished from acts of a preparatory or tentativo character 
T1 c inquiries which a public officer may make whether under the Criminal 
Frocelure (ode or otherwise may or may not result in action There 
may be no publicity about them There is a substantial distinction 
lietween such measures and the specific act in which they may result 
It is to the latter only that this section is intended to refer It has 
therefore betn 1 eld that reports made by a police officer m compliance 
with as l r )7 and 168 of the Criminal Procedure Code are not public docu 
ments within the meaning of tins section and consequently an accused 
jerson is not entitled before trial to have copies of such reports* In 
fornntion relating to the commission of a cognizable offence given orally 
to an offirer m charge of a police “tation and reduced to writing by him or 

1 Be t I«th t In « 484 43i jp * Queen E ipress r Arum Qat\ (1S'»7) 
•07 40 20 Mad 189 197, p b 
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or indicate that it Mas written by the pernon to whom the writing is attn 
bated It has observed that the section “does not sanction the com¬ 
parison of any two documents, but requnes that the writing withwhich 
the comparison is to be made shall be admitted or proved to have been 
■written by the person to whom it is attributed, and next the writing to he 
compared with the standard must purport to have been written by the 
same person that is to say, the writing itself must state or indicate that 
it was written by that person A comparison of handwriting is at all 
times as a mode of proof hazardous and inconclusne, and especially when 
it is made by one not con\ersant with the subject and without such 
guidance as might be derived from the arguments of counsel and the 
evidence of experts 1 

According to the Bombay view when an anonymous writing ispio 
ducal and ascribed by the prosecution to a particular person, then the 
case for the prosecution must be taken to be that having regard to the 
admitted documents and the comparison between them and the disputed 
wilting the prosecution alleges that the disputed document purports to 
lia\c been written or made by the accused 2 

Under clause 3 of the section a Court has power to direct an accused 
person present ui Court to make Ins finger impression for the purpo e 
of comparison with another impression supposed to lme been made b) 
him 3 


PUBLIC DOCUMENTS. 

Public ilocu 74 The following documents are public* 

documents — 

(1) documents forming the acts or records of the 
acts 1 — 

(i) of the soi ereign authority, 

(n) of ofhcial bodies and tribunals, and 
(in) of public officers, legislative, judicu I and 
e<euitive, whether of British India, or of 
anv other part of Her Majesty’s dominions, 
or of a foreign country ; 

(2) public records kept in British India of private 
documents 2 . 

COMM!NT 

Documents are duided into two categories public and pm ate 
This section fctatis what comes m the category of pul lie document - - 
Section 75 states that all other documents are j nvatc 


1 Dmndra Kumar v Fmptror, (1009) 
3? CaL 467, 602 Sco Airojmt J an v 
Ilttr, 1 ) 0 ., Ghost, (1021) 49 Cal 235, 
jtruddut Son or i Fmptror, (1925) 
ratal sii 


* Emprror v (an pal Jialtnthmlr 
(1012) 14 Bora L P 310 

* lung Fmpercr v Tun Illaing, (19-3/ 
1 Pan 7o9 r b . Zahun Sahu T Airs'- 
rmjtror, (1027) C Pat C23 
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Certain modes of proof are prescribed in regird to public documents 
ns distinguished from j rn at“ documents 

There ire s**ve~ 1 exceptions to the ntle which requires prm uy 
svidenct to bo „i\eu The most important and conspicuous exception 
lowever is with Te | ct to the , 'O f of records end other public docu 
mints of general oncernment the objection to producing which rests 
on the groinl of moral njt |hjsicil mconveienre They are, com 
j' , riti\th sjcihu" InWe to corruj tion attention or misrepresentation, 
—tl e wl ole co nmuutv being interested m tlieir preservation and m 
mat u> tintes entitled to inspect them while private writings on the 
eontran ire tl e obiects of intere t but to few whose property they arc 
md the msj'ttion of t* cm can onl\ he ohtimed if at all by application 
ti a Court of justice The lumber of persons interested in public doc l 
nients il o renders them inuth more frequently required for evidentiary 
j urpo es and if the j roitiction of the originals were insisted on not only 
would great nicervemeuce result from the same documents being wanted 
in different |Ia<cs at the same time but the continual change of jlacc 
would e\q o e them to be lost and the handling from frequent U6e would 
soon msure their destruction For these and other reasons the law deems 
it bettei to allow their c« ntents to be proved by derivative evidence, and 
to run the chance whatever that may be of errors arising from u accurate 
transenj tion cither intentional or casual But, true to its great principle 
of exacting the best evidence that the nature of the matter affords the 
law requires this derivative evidence to be of a very trustworthy hind, 
and has defined w ith much j reckon the forms of it which may be rc 
sorted to m | roof of the different sorts of public writings 1 

1 Documents forming the ads, or records of the ads’.—The word 
‘acts in the phrase documents forming the acts or records of the acts is 
used in one and the same senre The act of which the record made is 
public document must be siruilai m kind to the act which takes shape and 
form in a j ublic document The kind of acts which tins section has in view 
is indicated bv s 78 The acts there mentioned arc all final completed 
icts as distinguished from acts of a preparatory or tentative character 
fl c inquiries which a public officer may make whether under the Criminal 
Procedure ( ode or othcrw ise mav or may not result in action There 
may be no publiutv about them There is a substantial distinction 
lietween such measures and th» specific act in which they may result 
It is to the latter only that this section is intended to refer It has 
therefore been held tint reports made by a police officer m compliance 
with ss l r >7 and 168 of the Criminal Procedure Code are not public docu 
nients within the meaning of th.s section and consequently an accused 
j ereon is not entitled before trial to have copies of such reports* In 
f< nnation relating to the commission of a cognizable offence given orally 
to aii officer in charge of a police station and reduced to writing by him or 

1 Be t 12th fdn <= 484 4S ij * Quttn E i/res* v tfi inyal (1897) 
107 If 9 20 Mad 189 1Q7 P b 
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under lus direction according to the provisions of s 164 of the C de of 
( riminal Procedure becomes a public document under tins section 1 

A document which purports to lie a letter or report of an executive- 
official is i ot a public document* 

Cxectlhve officer — V school mister tomes within the jurview of 
executive officer and a cojv of s certificate given b} him is sdmis. ible m 
evidence if j roj crlv certified 3 

2 ‘Public records kept in British India of private documents’ — 
ibis clause lift’s to public records if original wills an! of registered 
doc nnent 


Prrfttc i oi 75 AU othei documents are pilvntc 

76 Ever} public officei l aving the custodj of a 
Certified copes public document which any person has a 
«t public dotu right to inspect, shall gne that peison on 
nonts demand a copy of it on payment of the legd 

fees therefor, together with a certificate written at the 
foot of such copy that it is a true copy of such document 
or part theieof as the case may be, and such certificate 
shall be dated and subscribed b} such officer with his 
name and his official t'tle, and shall be sealed, whenever 
such officer is authorised b} law to mal e use of a seal, 
uid such copies so certified shall be called certified 
(opics 

Explanation —4ny officer who, b} the ordinary 
course of official dut), is authorized to dclixer such copies, 
shall be deemed to have the custod} of such docuinuits 
within the meaning of this section 

c o M m i \ T 

Ihw section j rovidcs the mems of j roof of public documents which 
»nv 1 * 

nk of fiengil 

is a this section 

mi} jtrson having an interest in the document is entitled to msjert tie 
Mine and obtain certified coj ie» thereof* 


* V Ini Hah an v Q tetn t p*j re*» 
(18J2 1800) 11 IS I •>! 

1 ha l AhmnI v The Croicn (iJli) 
1 t N I f 1014 CCr) 


3 Mnharaj Mai hi \ Kri'h ala 

(nv’Oesn m i p 122 on *> w 

* Ua h t hora X Mar v It” •to 1 ’ 
ClarmMar (1P03) 31 Cut 281 
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77. Such certified copies may be produced in proof 
Proof of docu of the contents of the public documents or 
Uuet^n of certi P ar t s the public documents of which 
fied copies they purport to be copies. 

offiT°ai f docu f 78 1 he following public documents nuy 

mcnts be proved as follows — 

(1) Acts orders oi notifications of the Executive 
Government of British India m any of its departments, 
oi of any Local Government or anj department of any 
Local Government,— 

by the recoids of the departments, certified bj the 
heads of those departments respectively, 

oi bv any document purporting to be printed by 
order of any such Government 

(2) the proceedings of the Legislatures,— 

by the journals of those bodies respectively, oi by 
published Acts or abstracts, or bv copies purporting to be 
punted by order of Government 

(3) proclamations, orders or regulations issued by 
Her Majesty or by the Privy Council, or by any depait- 
inent of Her Majesty’s Government,— 

by copies or extracts contained m the London 
Gazette, oi purporting to be printed by the Queen s 
Pnntei 

(4) the Acts of the Executive or the proceedings of 
the Legislature of a foreign country ,— 

by journals published by their authority, or com 
inonly received in that country as such, or by a copy 
ceitihed under the seal of the countiy or sovereign, or 
by a recognition thereof in some public Act of the Governor 
General of India in Council 

(o) the proceedings of a municipal body m British 
India,— 

by a copy of such proceedings, certified by the legal 
keeper thereof, or by a printed book purporting to be 
published by the authority of such body • 

(0) public documents of anv other class in a foreign 
couiitr),— 
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under his direction, according to the provisions of s 134 oC the Code of 
Criminal Procedure becomes a public document under tins section 1 

A document wInch purports to be «i letter or report of an e\ecuti\e 
official is not a public document 5 

Executive officer.—A schoolmaster comes within the purview of 
‘executive officer’ and a copy of i certificate given b) him is admissible in 
evuli nee if prnperlv certified 3 

2 ‘Public records kept in British India of private documents’.— 
This clause rift-s to pubhc records of original wills and of registered 
document 


Pmwte cl mi 75, All other documents are pnv.ite. 

76. livery public officei having fclie custody of a 
Certified oop.es P ubll c document, which any person has n 
<>f public docu right to inspect, shall give that person on 
11 demand a copy of it on payment of the legal 

fees therefor, together with a certificate written at the 
loot of such copy that it is a tiue copy of such document 
or part tlicicof, as the case may be, and such certificate 
shall be dated and subscribed by such officer with his 
name and Ins official title, and shall be scaled, whenever 
such officei is authorized by law to make use of a seal, 
and such copies so certified shall be called certified 
copies. 

Explanation .—-Any officer who, by the ordinary 
course of official duty, is authorized to deliver such copies, 
.shall be deemed to have the custody of such documents 
w itlun the meaning of this section. 

V OMMf VI 

Uni section provides tbe means of proof of public docunuiiU which 
*inv person li is a right to inspect 

'Tht l«wi Wt-£-i3*cT of tbe Ywbbc IVcbt Office vn tbe Bank r,5 Bcv.gif 
is a ‘public document’ within the meaning of h 74 , and, under this section 
any person having an interest in the document is entitled to inspect the 
Mine and olit un certified copies thereof* 


* Ihltl llihi an v Q teen Fmirc*, 
(IMtt 18*10) 1U HR 24 
1 ht-l Ahmal v The Crotnt fl'lll) 
1’ l! 1 of 1914(Cr) 


3 ! fnharaj Jlhanttln v An 
(1020) 28 Horn I, It 122V VO 1 
* (I mult Choran Mar r 
Chi ran Mar, (11411) SI C*«! 281 


ihhatai. 
,nt 710 

/?ol ♦/<!'• 
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77 Such certified copies may be produced in proof 
Proof of docu of the contents of the public documents or 
menu by pro parts of the public documents of which 

auction of certi f, , L , 

fied copies they purport to be copies. 

official* doc" ^8 Ihe f°N° wm 8 public documents ma\ 
ments be pro\ ed as follow s — 

(1) Acts orders or notifications of the Executive 
Go^rnment of British India in anj of its departments, 
ot of ,in\ Local Government or any department of an\ 
Local Go\ ernment,— 

by the recoids of the departments, certified b} the 
heads of those department* respectn elj , 

or b\ any document purporting to be printed by 
order of any such Government 

(2) the proceedings of the Legislatures,— 

by the journals of those bodies respectively, oi b) 
published \ct8 ot abstracts, or bv copies purporting to be 
pimted by order of Government 

(3) proclamations, orders or regulations issued b\ 
Her Majesty or by tbe Privy Council, or by any depait- 
inent of Her Majesty's Government,— 

b) copies or extracts contained in the London 
Gazette or purporting to be printed by the Queen’s 
Pnntei 

(4) the Acts of the Executive or the proceedings of 
the Legislature of a foreign country,— 

b\ journals published by their authority, or com¬ 
monly received in that country ns such, or bj a cop} 
ceitifaed under the seal of tbe country or oovereigu, or 
by a recognition thereof in some public Act of the Governoi 
General of India in Council 

(o) the proceedings of a municipal body in British 
India,— 

by a copy of such proceedings, ceitificd by the legal 
keeper thereof, or by a printed book purporting to be 
published b} the authority of such body 

(G) pUbllC doCl-+' "1"-- >» ■> tnrai 

countn,— 
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by the original, or by a copy ceitified by the legal 
keeper thereof, with a certificate under the seal of a notary 
public, or of a British Consul or diplomatic agent, that 
the copy is duly certified by the officer having the legal 
custody ol the original, and upon proof of the charactei 
of the document accoiding to the law of the foreign 
f ountry. 


(OMMENT 

Tim Section specifies the \ anous wa}s in which the contents of a public 
document can be proved 

The word ‘may’ is used only as denoting a mode of proof other than 
the ordmarj one, nanteli, the production of the original for, when 
the original is a public document within the meaning of s 74, a certified 
copy of the document, but no other kind of secondary evidence, is ad 
missible 

This section dots not appear to hate the effect of absolving the partie 
from any rules governing the proof of facts on which the} desire to rel} 
It is to be ob«en ed that the section does not say how any fact, historical 
or otherwise, is to be proved by the parties, but gives the Court liberty to 
J0S0“*' - ‘ 1 * ‘ ... ' ' • ers 

of p fer 

cl i mg 

to be printed by order of the Government’ 

The Calcutta High Court has held that a Court is not bound to have 
recourse exclnsn civ to the inode of proof m respect of published docn 
ments set out in this section This is a permissive and not an exclusive 
section 3 On a point of limitation, the v ersion contained in the published 
Acts and not that contained in the Gazette was adopted by it 4 The 
Lahore High Court on the other band, has laid down that the text puhh J bcd 
m the Gazette must be taken to be the authorized text of the I imitation 
Act under cl (2) of this section* 

Burmese seal.—The mere presence on u document of the impression 
of a seal, such os was in use b} the High Court of the former liuruicsi 
■Government, is no sufficient proof of the correctness of the document ns 
a copy, of the existence of an original, or of the genuineness of the trans¬ 
action to winch it purports to testify Such evidence can he manufactured 
without anj great difficult}, and the Courts must be on their guard ng-unst 
its acceptance unless under proper tests and safeguards*. 

1 " The Englishman," Ltd \ Lanai * Ibid 
/’ll, (1910) 37 Cal 7C0 • « Ocbtnd Das \ Bttji huhore, (I93J) 

* Ibid 4 L»h 307 

3 Sroilo'jal KhiinLav JoharmuU Man ® 21 a 31 ice Ztl v Mating fiannq (1897- 

tnitll (1923) 60 Cal 149,5fO 1901) 2 V 11 It 401 
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PRESUMPTIONS AS TO OOCl WEVlb 

79 The Court shall presume every document pui 
Preemptionaa porting to be a certificate, certified copy 
to genuineness of or other document, which is by lav declared 
certified copies admissible as evidence of any parti¬ 

cular fact and which purports to be duly certified by an} 
officer in British India, or by any officer m any Native 
State in alliance with Hei Majesty, who is duly authorized 
thereto b} the Go\ernor General in Council, to be genuine 
Provided that such document is substantially in 
the form and purports to be execu + cd in the manner 
directed by law in that behalf 

The Couit shall also presume that any officer by 
whom any such document purports to be signed or certifi¬ 
ed, held, n hen he signed it, the official character which 
he claims m such papei 

c OMMTM 

This section proceed** upon the maxim omnia ju&sumuntur rile case 
acta (all acta are presumed to he right]} done) In fact all the following 
sections down to s 90 inelastic, aie illustrations of and founded upon 
this principle But though the Courts are directed to draw a i resumption 
in favour of official certificates it is not a conclusive presumj tion but 
rebuttable It is but a pnma facie presumption and if the certificate, 
etc , be not correct its correctness may be shown On the same niaxun 
Stands the last clause of this section It is ier} old law that where a 
person acts in an offuial capacity it shall be presumed that he wasdul} 
appointed 1 

Where a document purporting to be a certified copy of a record of 
evidence is pro bleed it must be presumed under this section to be an 
accurate copy of the recoid of evidence Ihis presumption is liable to 1 e 
rebutted This section imperatively directs the Court to raise the pre 
sumption The terms of s lit are only lermisaive The words shall 
presume’ indicate that if no other evidence is given the Court is bound to 
find that the facts mentioned in the section exist 

A certificate granted by a Head Master of a school m a \ati\e State 
and duly certified In the Resident or Political Agent is idnussible in 
evidence* 

Clause 2 —Where a letter purporting to be issued from the Chief 
Secretary to the Government of Bengal was signed by a Deputy Sec retan, 
not in his official capacity, but “for the (hief Secretary”, it was held that 

1 Norton, 260 61 B in 716 ’8 Bora L R 12’5 

* Bhanudas v hnsl aahni {1926} 60 
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there was no legal proof that the Local Government had ordered or 
authorized a prosecution under s 196 of the Criminal Procedure Code The 
piesumption unler this section would have. aiisen if the letter had been 
signed by the Chief Secretary himself 1 

80 Whenevei any document is produced before 
any Court, purporting to be a record or 
as tc^documents memorandum of the evidence, or ot any 
ireduced as re part 0 f the evidence, given by a witness in 
a judicial proceeding 1 or before any ofncei 
authon/ed by law to take such evidence or to be i 
statement or confession b} any pnsoner or accused 
person taken m accordance with law, and purporting 
to be signed by any Judge or Magistrate, 2 or by any such 
officer as aforesaid, the Court shall presum e—• 

that the documerffTi" genuine , tkatTany statements 
is to the circumstances undei which it was taken, pur 
porting to be made by the person signing it, are true, and 
that such evidence statement or confession was duly 
taken 

(OMMPNT 

ilie presumptions to be raise l undei this section are cen«iderabh 
wider than those under s 79 The) embrace not only the genuineness 
of the document but that it w as duly taken and tm cn under tR circum 
stances recorded in the document The case of copies of judicial deposi 
turns stands m a \erj diflerent position from a tqecies of evidence often 
tendere 1 that of official copies of petitions etc made to Courts and es 
pecialh to revenue authorities W hen a deposition is taken in open Court 
or a confession is taken bj a Magistrate there is a degree of pul licit) and 
solemn it \ which affords a sufficient guarantee for the presumption that 
everythin,., was formally correctly and honestly done With an official 
cop) of a deposition prmia facte there is a sufficient degree of pro! ability 
that ill was fairly done to raise a satisfaetor) jirinia facie presumption 
Prisoners who have confessed are constantly seeking to eseaje the con 
sequences of their acts by declaring on their trial that their statements 
were extorted from them witnesses confronted by their former depositions 
swear tint the> were never explained to them bpfoie signature or that 
what they said has not been corrcctl) taken down The presumptions 
under this section are not conclusive thev ma) be rebutted 1 

This section does not render admissible an) particular kind of evidence, 
1 itt onh clisjicnses with the necessity for formal proof in tl e case of certain 
documents t iken in accordance writh law If a document has not been 

l Oi f iA y Bo i J/atf/rt& Chn r dbun * N rt U 261 G’ 

(loii) rflfnl Ua 
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taken m accordance with liw, this section does not operate to render it 
admissible "" ’ ’ * 1 ’ na\im “Omnia 

]>i irsumnnlvr ■ l in the course 

of a judicul i i-> reduced to- 

writing by a Magistrate in accordance nitli the provisions of tbe Criminal 
Procedure Code the record is idtnissiblc in evidence, without further proof 2 3 

1. ‘Evidence, given bj a witness in a jud : cial proceeding.’—See s 33 
S^tion SO will not ap\l\ to anj statement filling to satisfy the provision" 
of s 33 

\ deno-ition given bv a person h not admissible in evidence agaui't him 
in i subsoipi»nt proceeding \ it) out its being first prov°d that he was the 
person examined and cue the deinsition A pardon was tendered to an 
.incused and his evidence was recorded by the Magistrate Subsequently the 
pardon was revoked and he was jut on Ins trial before the Sessions Judge 
along with tbe other acci«sed At the trial the deposition given bv him 
l-efor* the Magistrate was put in and lsed in evidence against lum without 
am proof lying given that lie was tbe person w bo w is e\amined as a w ltneas 
before th® Magistrate It was held that the deposition was inadmissible- 
without proof being given as to the identitv of the accused with the person 
who was examined as a witness before tbe Magistrate 8 

A confession made by an accused before a Magistrate m a \atne State 
cannot be admitted into evidence under this section The Magistrate 
recording the confession must l e examined to prov e tbe confession before- 
it can be used as evidence 4 * W here such is not the case, it is not necessity 
that the recorder of a confession should always be examined 6 . 


not arise Thus omission to read over Ins deposition to the witness, in accord 
ance with 0 XVIII, r 5, of the Civil Procedure Code, renders the same 
inadmissible in evidence against him on Lis subsequent trial for forgery 6 - 

not bear his certificate, 
ily made, as required by 
• held that it could not be 

„ aving been made 7 


l Q teen Fwpreie v Pi ran, (1880) 1 
Mad 224, 2>7 bee Ila'lutn > 7 he 

h mpre «,(!900) P It \o Dot 1900 (l r ) 

* Khemnn v The Crom, (1924) 0 
Uli 58 

3 Q I fen f rnpre** v liuryn £. i/ir, 
(188 j) 11 Cal 5S0 

4 Emperor \ Dhaniu Amrn, (1914) 

16 Bom L R 201 

6 Oija llajhi \ The King ftt reror, 

(1917) 2 P U 80 

6 hnperorv \abal, Ah Sarlar, (1P23) 


(1902) 7 C W. N 220 'Vo Zodir v- 
The fmjien, (1887) I* It K, 36 of 
1837(Cr) 
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81. The Court shall presume the genuineness of 
Presumpt ion ^ ver y document purporting to be the London 
*s to Gazettes Gazette or the Gazette of India, or the 
SZTSS P of Government Gazette of any Local Govern 
Parliament and ment, or of any colony, dependency or 
* therdocuments possession of the British Crown, or to be 
a newspaper or journal, 01 to be a copy of a private Ac f 
of Parliament printed by the Queen’s Printer and of 
every document purporting to be a document directed by 
any law to be kept by any person, if such document is 
kept substantially m the form required by law and is 
produced from pioper custody 

ionwr\T 

Vs to the meaning of the expression proper custody see tl e exj U 
nation to s 90 infra 

As to the reJcvanej of statements m Gazettes see s 37 The second 
part of this section includes most of the documents winch contain matter* 
referred to m s 35 and which arc declared to lx public documents h\ s 71 

82 When anv document is produced befoie any 
resumption Court, purporting to be a document which, 
as to document by the law in force for the time being in 
piSSuUitkoS -^ n gl ft ud and Ireland, would be admissible 
proof of 8 cbi oi in proof of any particular in any Court of 
signature Justice in England or Ireland, without 

proof of the seal or stamp or signature authenticating 
it, or of the judicial or official charactei claimed by the 
peison by whom it purports to be signed, the Cour t shall 
presume that such seal, stamp or signature is genuine, 
anti that the person signing it held, at tlic time when he 
signed it, the judicial or official character which he claims 

ami the document shall be admissible for the same 
purpose for which would be admissible m England or 
Ireland 

COMMENT 

This set tion cnablcMbc Courts in British India to recoil'* pre^un'I** 
lions with regard to certain classes of documents which arc recognized m 
Courts Documents which without proof of the scat or signature, 
«>rof the official character of the jerson by whom they purport to hue 
-igncd are nlniisiihle m England, will l>e admissible in British Court* 
in India 
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A certificate issued by the Manchester Chamber ol Comineice teiti 
' ' ’ » i t. . , i i 1 ^ to shortage of 

■ the contracted 

ocument of the 
dimtted undti 

a 32 (2) 1 

83 The Court shall presume that maps or plan*; 
Presumption purporting to be made by the authority of 
a >ians° mX* by ernmen t were so made, and are accurate 
SoVhorit \ <5 but maps or plans mule for the pm poses 
g remment G f am cause must be pro\ ed to be accurate 

C 0 M M L M 

The presumption as to accuracy is limited only to niaj s or jhns mace 
unlerthe authority of Government' In ill* the r cases j roof of accuracy 
is needed 

The presumption in regard to the accmacv of a map made undci 
the authority of Government is in no u n affected by the fact that such 
map has tern suienedcd b\ a later snru\ imp made under the same 
authority and by an order of the Board of Peumu 8 

Maps and surveys made in India fo* icvciiue jurpose- ire official 
documents prepared by competent |>e 1 * 011 - and with such publicity and 
notice to j coons interested as to lie adini ‘•ihJc. anl \aluable evidence of 
the *tate of things at the time tl ey arc in ide T hoy are not conclusive and 
un\ be shown to be wrong I ut in the abjure «f e\ idence to the contrarv, 
they may be judicialh received in ewduuf a* correct when male 4 

84 The Court bhall piesume the genuineness of 
Preempt i u n every booh purporting to be printed or 
iw t< (oiiectLons published under the authority of the 

of lana and re . 

jariK of deei •tovernment oi any country, and to contain 
M n * any of the laws of that country, 

and of every r booh purporting to contain reports of 
decisions of the Courts of such country 
CO AMI I NT 

Hits section should be read along with s JS It dispenses with tlio 
proof of the gonuueness of authorized books of any country cont lining 
laws and reports ol decisions of Courts Section 57 authorizes the Courts 
to ta' e ju licial nott< e of the existence of all laws and statutes m British 

* O i dlardai v Kernu ala «f Co (192o) * T " — 

2S Horn L R 232 

* rahmat Ulla Khan v Secretary of • 

State for Indus (1913) P R No 63 of 
1913 
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India and m the United Kingdom Section 71 recognizes statutory records 
to be public records Section 78 lays down the method of proving the 
statutes passed by the Legislature 

85 The Court shall presume that e\ ery document 
Presumption purporting to b Q a power-of-attornoy, and 
■as to powers of to have been executed before, and au- 
■attomey thenticatcd by a notary public, of any 

Court, Judge, Magistrate, British Consul or Vice Consul, 
•or representative of Her Majesty, or of the Government 
of India, was so executed and authenticated 

COMMENT. 

Ihe words shall presume ” indicate that the section is mandaton 

This section does not exclude other legal modes of proving the eve 
<;ution of a power of attorney 1 

CASE. 

On an application for letters of administration with the will annexe!, 
made by the attomev of the executors therein named, it appeared that the 
applicant s power of attorney was not executed in the presence of a notary 
public but with regard to the execution bj each of the executors one 
of the attesting witnesses had made a declaration before a notar) public 
to the effect that he witnessed the execution of the power of attorney by 
•one of the executors and that the signature of the other attesting witness 
was the proper signature of the person bearing that name, and each decla 
ration was signed sealed and certified by a notan public It was hcl 1 that 
the power of attorney was sufficiently proved* 

86 * The Court may presume that any document 
presum tion P ur P ortlI *g to be a certified copy of any 
to certified judicial record of any country not forming 
<opie 3 of foreign part of Her Majesty’s dominions is genuine 
ju tua reco au( j accurate, if the document purports to 
be certified in any manner which is certified by any 
representative of Her Maje&ty or of the Government of 
India in or for such country to be the manner commonly 
m use m that country for the ceitification of copies of 
judicial lecords 

An ofiicer who, with lespect to any territory or 
place not forming pari, of Her Majesty s dominions, is a 
Political Agent therefor, as defined m section 3, clause 
<40), of the General Clauses Act, 1807, shall, for the 

* In re Sloven (ISOS) 21 Mad 40“ * JU 1 
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purposes of this sectiou l*e deemed to be a jepreseutatn e 
of the Government of India in and for the countr) com 
jinking that terntor) or place 

COMM EM 

This section lajs down that if a copy of a foreign judicial record 
purports to be certified m a given way, the Court may presume it to be 
genuine and accurate It however does not exclude other proof for, 
under ss 63 and 66 secondary evidence maj be gn en of public documents 
without notice to the adverse party when the person in possession of the 
documents is out of the reach of or not subject to the process of the Court 1 
This section contains nn instance of documents which s 63 cl (/), 
•seems to refer to 

The provisions of this section arc imperative and must be com] he l 
with In the absence of the certificate referred to in tlus section the 
•statements of witnesses taken in a Court of law in the Jaipur State are not 
admissible in evidence although the) were forwarded b) the Resident m 
due course* 

87 The Court may presume that an) book to w hith 
Presumption ma } refer f° r information on matters of 
as to books maps public or general interest, and that am 
and charts published map or chart, the statements of 
■which are relevant facts and which is produced for its 
inspection, was written and published by the person and 
at the time and place, by whom or at which it purports to 
ha\ e been written or published 

COMMENT 

The section enables the Court to presume that any book to vvl ich 
it may refer for information on matters of public or general mterest or any 
published chart or map was written and published by tl e person and at 
the time and j lace b) w^om or at which it purports to I ave been written or 
published Sec ss 36 and 83 

88 The Court may presume that a message, foi 
l re«umpt ion wa rc l ed from a telegiapli office to the person 
aa to telegraphic to whom such message purports to be 
messages addie^sed corresponds with a message 

delivered for transmission at the office from which the 
message purpoits to be sent, but the Court shall not 
make any presumption as to the person by whom such 
message was delivered for transmission 

1 Ilaran\n<l Hoy Cltllangia y Fam * ifvrh Das v IcAtl Das, (19‘ r J) 5 
Gopil Chain gia (1890) 2 llotn LB I ah lOo 
66 > 2” Cal 039 r c 
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COMMENT 

The section allows the Court to treat telegraphic messages received, 
as i! they were the originals sent with the exception, tl at a presumption 
is not to he made as to the persons 1 by whom they were delivered for 
transmission and unless the non production of the originals is accounted 
for secondary evidence ot their contents is inadmissible 

Tins section enables the Court to accept the hearsay statement as 
tvalence of the identity of the message delivered with that handed in 

1’tcsumpt ion 89 The Couit shall presume that every 
to due execu document, called for and not produced after 
documents not notion to produce, was attested, stamped 
i r 't»ce i and executed m the manner icquired by law. 

COMMENT 

hen a document is called for and not produced after proper notice 
so to do the Court shall presume that it was dul} attested, stamped and 
executed in the maimer prescribed b> Uvv The section refers only to 
Btauip execution and attestation on documents It is restricted to cases 
where notice to produce a document is given to a part} Where a docu 
incut is shown to heve remained unstamped for some time after its execution, 
the i artv who relied on it must prove it to have been dul} stamped 

90 Where any document, purporting or pro’ ed 
prosumpti o n to be that/ years old 1 , ib produced fxoin 
ns to documents an) custody which the Court m the parti- 
ti irtv years old cu i ar casc considers proper, the Court may 
presume that the signature and every other part of such 
document, which puiports to be m the handwriting of 
«m\ particular person, is in that person’s liandwriting, 
md in the case of a document executed or attested, that it 
was dul} executed and attested by tlic persons bV 
whom it purports to bo executed and attested 

Explanation — Documents aTe said to be in proper 
custody it tbev are in. the place in which, and under the 
care of the peison with whom, the} would niturally be 
but no custody is improper if it is proved to have had a 
legitimate origin, or if the circumstances of the particular 
case are such as to render such an origin probable. 

This explanation applies also to section 81. 

» Fmpmrx AUvl Oun i {1W5)27B m L B 1373 
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(n) A has been in possession of landed property for a long tune He 
produces from his custody deeds relating to the land, showing his titles 
to it The custody is proper 

(6) A produces deeds relating to landed property of which he is the 
mortgagee The mortgagor is m possession The custody is proper 

(c) A, a connection of B, produces deeds relating to lands in B’s 
possession which were deposited with hun b\ B for safe custody The 
custody is proper 

(.OMMEN t . 

The object of tlus section is not to make it too difficult for persons 
Telling upon ancient documents to utilize those documents in proving 
their cases It is intended to do awaj with the insuperable difficulty of 
pros mg the handwriting execution and attestation of documents in 
the ordinary way after the lapse of many j ears 

Tlus section provides that wheie a document is or purports to he 
more than thirty years old if it be produced from w hat the Court considers 
to be proper custody, it maj be presumed that it was executed and attested 
b} the parties who'* sugnaturcs it bears 1 If a document is more than 
thirty years old no proof of it need be giien if it has been so acted upon 
or brought from such a place as to offer a reasonable presumption that 
it was honestlj and lairly obtained and presence! for use and is free from 
suspicion of dishonesty* 

No legal presumption can arise as to the genuineness of a document 
more that thirty years old merel) upon proof that it was produced from 
the records of a Court in which it had been filed at some time previous 
It must be shown that the document had been so filed in order to the ad¬ 
judication of some question of which that Court had cognizance, and which 
had come under the cognizance of such Court 1 

The presumption allowed bj this section is not a presumption which 
the Court ls bound to make and the Court maj require the documert 
to be prosed in the onlmarj manner* It is in the discretion of a Court 
whether it will rai>e the presumption in favour of a document for which this 
section pros ides but this discretion is not to he exercised arbitrarily, it 


if an ancient document coming from proper custodj is rejected by a Court 
capriciously or for inadequate reasons “ Because a document purports 
to be an ancient document and to come from proper custody, it does not 


* Gudadhnr rani Chorrdkry v 
K 12 


’ ' * Ck under Bhutlackarji, (1880) 5 Col 018 
* JfitwwMal Skafiq un nma y. Raja 
Shaban All Khan, (1004) C Bom L it 
»» i ^ 681, p c , Amr v An r 

myrnb Mvham,ned,( 1902) P It No 82ofI902 
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therefore follow that its genuineness is to be assumed If there are rea¬ 
sonable grounds for suspecting its genuineness, and the party relying upon 
it fails to satisfy the Court of its due execution, there is an end of it But 
if no such grounds exist, and it satisfies the conditions prescribed by s SO 
of the Indian Evidence Act, then proof of execution is dispensed with, and 
it is to be dealt with on the same footing as an) other genuine instrument 
If the authority or the title of the executant, for example, he not questioned, 
then effect is to be given to it as though he had the requisite authority or 
title If either be questioned, then of course the person on whom the 
burden of proof lies must adduce evidence to satisfy the Court 
on the pomt, or he fails When the genuineness of a document purporting 
to be an ancient document is put in issue it appears to hav e been sometimes 
thought that any presumption m its favour is thereby excluded But 
this would bo to deprive the part) producirg it of the benefit of the pre¬ 
sumption prcciselv m the circumstances in which he most stands in need 
of its aid And there «eems to be no difference in principle between ca«cs 
in which due execution is traversed without more—those, that is, in which 
the part) rel)ing on the document is put to proof of it, and those ip which 
it is alleged that the document is a forgery, except that, in the latter ca'C, 
the suspicions of the Court ma) be aroused b) the nature of the plea But 
in the one case, ns in the other, the presumption mere!) takes the plate 
of the evidence which would, where a modern document is concerned, 
be nece«sar) for the purpose of proving due execution The Court ma) 
decline to raise the presumption, in winch case the part) producing flit 
document must fad unless he is provided with evidence in support olit 
But where the Court thinks proper to raise the presumption, it must be 
met nnd rebutted in the same way as direct evidence of execution in the 
case of a modem document The proper rule is well stated by Mr 
Ta)lor He savs (p £>87 8th Edn )—‘An ancient deed, which has 
nothing suspicious about it, is presumed to be genuine without express 
proof, the witnesses being presumed dead, and if found in proper custody 
and corroborated b) evidence of ancient or modern corresponding enjo)- 
inent or b) other cqiivalcnt or explanatory proof, it will be presumed to 
have constituted put of the actual transfer of the piopcrtv therein men¬ 
tioned, because this is the usual course of such transactions ”* Before 
a Court is justified in making a presumption m favour of the genumenc-s 
of an ancient document it should be satisfied altitude that there is good 
ground for accepting it as a true document*. If there are circumstances 
in the case which throw great doubt on the genuineness of a document 
more than that) )ears old, even if it is produced from proper custody 
the Court mav exercise its discretion by not admitting that document 
in evidcicc without formal proof, and reject it when no such proof » 
given 8 . 

1 Per Ildl, J , in Gotnula Hazra v 8 Jhisain>nai Shaft a tin nuaa v Shan 
1‘ratap Saraui Mullopadhi/a, (190’) SO Bahadur Baja Shaban Jh Shan, (ICO*) 

L«1 740, 747 31 j A 217< c Horn U K 750. If. 

S Jena Bair J tunnmmal Gunga Den, Chartlar Hat r. Sailajh Bihort (101°) 

1913) I*, r. Jvo. 81 of 1013 3 1*. JL J 30G 
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The degree of credit to be given to in ancient document depend* 
chiefly on the proof of transactions or state of affairs necessarily, or a*least 
properly or naturally, referable to it 1 

Presumption as to the signature of the executant.—The presumption 
permitted by this section m the case of a document purporting to be thirty 
years old, that it was duly executed by the partv b\ whom it purported 
to be executed, includes the presumption that when the signature of the 
executant purports to hue been made by the pen of the scribe, the litter 
was duly authorized to sign for luni* 

I ‘Thirty years old *—The period of thirtv veais is to be reckoned 
not from the date upon which the document is filed jn Court, but from the 
date on which it ha\ tng been rendered in e\ idence its genuineness other 
w i«e becomes the subject of proof 3 

A document dated Vugust 3 1883 was produced in Coirton December 
19 1917 and its genuineness was not called in question up to August 12, 
1918 when the first < ourt gave its judgment It was only when the case 
came up to the appellate Court that the defendants took the objection that 
the document bad nut been prosed The District Judge held that the 
period of thirti sears should be reckoned from the date of his predecessor’s 
order remand ng the case It was held that the period of thirty years 
laid down in this section should at all events not be reckoned from a date 
oarlier than August 12 1918 when the trill Court gave its decision and 
the due execution of the document could therefore be presumed 4 

Secondary evidence ol ancient documents-The presumption allowed 
by this section may be applied where the original of a document sought 
to be proved has been destroyed and only secondary evidence of its con 
tents in the shape (fa certified cojiv is available* The presumption 
under this section with regard to documents thirty scars old arises in the 
< i®e of copies as well as originals If the copy is proved to he atruecopy 
a, presum] turn may be unde in favour of the genuineness of the original 8 
In i suit to recover possession of land the defendant relied prtncij ally 
on a document which was filed in the Munsifls Court in support of his 
title According to the evidence this document had been prepared with 
reference to a document of an earlier date This earlier document was 
not produced though it was admittedly in existence, nor was it shown 
tint it could net have been produced PI c Munsiff decreed in jlaintifl’s 
favour On appeal a cojiy of the earlier document was produced and was 
filed It w H b held that although the exhibit was admissible as secondary 

• llari (hn Inman Dilihit v J/oro 
Jalsfoa (1881) 11 15 m 8 J 

* Haji Shell h Pod)a v S Dram 
Pi gh (10 >4) 47 All 51 F B Ball van 
*Si ghs DtlariBat <102G)49All 55 

8 J/iu S rkar v Jlheodoj hath Pot, 

<1879) 5 C I R 145 

4 Ladh i Singh v J l«t Hulun Devi, 


(1923) II ah 233 

V Sa ‘^ J9a ( 19 "J 4d 
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evidence, it was oiJy bccondan c \nlence of the contents of a document 
There was no evidence that the document, of the contents of which the 
exhibit was evidence, was in fact executed m 1802 between the parties 
mentioned, and masmuch as the exhibit was a copy and not the original, 
the presumption which under this section, may be made w here a document 
over thirty years’ old is produced, ought not to be made* 

Burma —As to the presumption which a Court may make under this 
hection, the power thereby given must be exercised with great discretion 
in a country where documents are written on such material as a palm leaf 
and where in Burmese time neither parties nor witnesses were c\er in the 
habit of attaching their signatures so that the term “execution” is rather 
a convenient expression than a correct description of tl e actual proceeding*. 

Explanation —‘Proper custody* means the custodv of anv person so 
connected with the deed that his i>ossej>siou of it does not excite anj 
suspicion of fraud 3 It is not necessary that the document should be 
found m the best and the most proper place of deposit The section insist 1 * 
nrlv on a satisfactory account of the origin of the custodv, and not on the 
lust on of the continuance Possiblv the origin of the custodv was alone 
regarded as material because it is uitelltgiblc that ancient documents mat 
be overlooked and left undisturbed notw ltlistandmg a transfer of old, 
or creation of new, interests 4 

As to ‘propir custodv ’ Tmdal, C J said “Documents found 
in a jlacc in which and under the care of persons with whom (such) 
papers nu„bt naturally and reasonably he exj ected to be found, are pre 
ns h m the custodv which gives authenticitv to documents found withm 
it for it is i ot ncccssarv that they should be found in the best nndnio't 
projicr place of deposit If documents continue in such custodv there 
never would be anv question as to their authenticitv but it is when docu 
ments are found in other than the proper place of deposit that the invest! 
gat ion commences whether it was reasonable and nitural under the cir¬ 
cumstances in the particular case toexjccttlut thev should have been 
m the place where they arc actually found for it is obvious that win! t 
there can be onlv one place of dc[>osit stnctlv and absolutilv projer, 
there mav be various, and many that are reasonable and probable 
though differing in degree, some being more so tomt lisa, and m tho«"- 
cascs the proposition to be determined is whether the actual custodv is so 
reasonably and probably to be accounted for that it impresses the nund 
with the comution that the instrument found m such custody must be 
genuine That such is the character and description of the custodv which 
is hell sufficiently genuine to renbr a document admissible an fars 
all the cases’ s 


* /J nrdtm \eaUv S <,mplrt (I8TS) 8 


Ail A H III 

* Taj W.h v r rn I (1002) G Horn I- 
R 1« 27 Horn •!»’ 

4 lit* ho/ of Jltnlh \ ilrtrq if** pf f\ •*- 
ehut-r (1SH)1 I njr SC 183 2lM> 
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Proper cu^todj .—AVheic i daughter professed to hold under a lease, 
more than thirtv veirs oil m favour of her father, and was founl to have 
been m possession of the land e\ or since her father’s death for a periol of 
forty vears without interruption on the part of the father’s heirs., it vs i° 
held that the daughters custody of the lease was a natural and proper 
custody within the meaning of this section 1 

A person who had obtained possession of a document, which would 
naturally come into his possession failed to restore it after his right to 
possess it had ceased and the document was produced from his custody 
It was held that his failure to do so did not make the custody improper 
within the meaning of this section* 

i TrailoLia WA \ mm h a Skmo 4 Pat 07 
Chunjam (168}) ll Cal >JO Rajetdia * Shama Charon V andt v Ahhiwn 
P/wl Rote v (r^il P/ml (1924) Coucami, (1D0C) 33 Cal 511 
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or THE E\CLWON OP OPAL JlY DOCUME-NPAPi 
* UDFl'.CT 

91 \\ hen the terms of a contract, 01 of a giant, or 

rvulenw of an ) °^ er disposition ol property, have 
terms f con been reduced to the form of a document, 
«tiVriUs^osiuons in cases m which any matter is 
f pr i ertv n? 8 required by law to be reduced to the form 
<iuccfi t f rm of 0 f a document 1 , no e\idence shall be given 

document . . * , , p , 

in proof of the terms of such contract, 
giant or otlitr disposition of property, or of such matter, 
evetpt the document itself, or second ir) evidence of its 
contents m cabes in which sccoudaiv evidence is admissible 
under the provisions hereinbtfore contained 

Lxception 1 -When a public officer is lequired bv 
law to be appointed m vTiting, and when it is shown that 
ill} particular person has acted as such officer, the wilting 
b) wine i he is appointed need not be rioved 

Lxception 2 —V ills admitted to probate in British 
India ma) be proved b} the probate 

/ xplanaiwn 1 —This section applies equallv to cases 
in which the contracts, grants or dispositions of propertv 
refened to arc contained in one document end to cases m 
which they arc contained in more documents than one. 

rxplanation 2 —Where there are more originals than 
one, one original only need be prov ed 

Lxplanalion 3 —The statement, in an} document 
wlatever, of a fact other than the facts referred to ill 
this section, shail not preclude the admission of oral 
evidence ns to the same fact 

Illustrations 

(«) If o contract 1** contained in se^ernl letters nil the letters w 
winch it is contained must be ] io\cd 

(t) If a contnet montaine 1 in a bill of cx<] angc tl el ill of exchange 
mu«t In l ro% ed 

(r) If a bill of exchange is draw n in a set < f three tne enh need I*e 
[ rtved 
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(d) A contracts, in writing, with B, for the deliv ery of indigo upon 
certain terms 

The contract mentions the fact that B had paid A the price of other 
indigo contracted for % erhallv on another occasion 

Oral evidence is offered that no payment was made for the other 
indigo The evidence is admissible 

(e) A pres B a receipt for money paid by B 
Oral cv idence is offered of the payment 

The ev idence is admissible 

COMMENT. 

This section and a 92 define the cases in whirh documents are excluaiv e 
evidence of transactions which they embody Sections 93 100 provide 
for the interpretation of documents by oral evidence 
"When a transaction h * ’ ’ 1 

of the parties or by requir 
memorial thereof, and no < 
except the document itsel 

such evidence is admissible This rule is based on the principle that the 
best eudence, of which the case in its nature is susceptible, should always 
be presentee’ m 
which can 

introductior , t k 

better evidence is in the possession of the party 3 

The section provides two things, (1) if the transaction has been 
reduced into writing, then the existence of this document excludes all other 
evidence of the transaction , (2) where any matter is required by law to he 
reduced to the form of a document, then the document itself must ho 
put in evidence The first provision refers to transactions voluntarily 
reduced to writing The second refers to those cases in which any method 
is required by law to be reduced to the form of a document, e g , sale of 
immovable property of the value of one hundred rupees and upwards, 
mortgage for an amount exceeding one hundred rupees, a lease of immov¬ 
able property for a year at least, a trust of immovable property, a gift of 
immovable property 2 , etc 

If the parties have intended to reduce all the terms of the contract 
into writing, then no parol evidence is admissible, but if they intended 
only to reduce to writing a portion of the terms of the contract, then 
they are entitled to give parol evidence of the terms which they'did not 
intend to reduce to writing 3 Illustration (6) refers to the first part 
of the section 


1 Tavlor, 11th Edn , e 391, p 294 
See f ntnham Ah v Jamna Prnad, 
<1*»»1) 24 II »m L R 675, where 
secondary evidence of a *al<* deed sisv 
admitted 

1 Si e Chnuqnlla V Chalar Sing (1877) 
P Ft No 18 of 1878, Fntlth Singh v 


J/ion Singh, (1883) P P No 131 of 
1883 

8 Jumna Don v Snnath Poy, (1SSG) 
17 CM 176 » See Sangam Lot \ J/im 
sammnl Sdandar Jthan Jtrgam, Kir tut 
Ram and Thai ir Da' (1889) P R j, 0 
183 of 18S9, f n 
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Where a written contract his undergone subsequent alteration b\ 
agreement of the parties to it the Court will look only to the final expression 
of the contract m construing it 

The general rule laid down in this section is subject to the excej tions 
laid down m the following ss 9' and 97 Where a sale deed describes 
the land sold by wrong sun ey numbers extrinsic evidence is admissible 
to show that the lands intended to te sold and actually sold and delivered 
were lands bearing different survey numbers 2 This section has no 
apjlication when the writing is not evidence of the matter reduced to 
writing A “search list is not evidence of the matter stated therein an 1 
it does not therefore exclude oral evidence of such matter 3 

English law.—Under En dish law in an action on a written contract 
oral evidence is admissible to show that the party liable on the contract 
contracted for himself and as the agent of his partners Such partners 
are liable to he sued on the contract though no allusion is made to them 
in it This is also the law in India as there is nothing in this section to 
show that the Legislature intended to depart from this settled rule tf 
English law* But where a contract was signed by the defendant person 
ally and he attempted to lead oral evidence to show that he was con 
tracting os agent and that the name of his principal was disclosed at the 
time of the contract it was held that such evidence was not admissible 
for the purpose of exonerating a contracting patty from liability for that 
would be substituting a different agreement from that evidenced by the 
writing* 

1 ‘Any matter is required by law fobe reduced fo the form of a docu* 
ment’ —Where any matter is required by law to he reduced to the form 
of a document then the document itself must be put in cv idence Between 
a case resulting m an inchoate mortgage and that resulting in an mcl oate 
sale different principles apply to the question of the admissil lhtv of oral 
evidence In the latter it is open to the party in possession of the lan I 
who has bought without obtaining a registered deed of conveyance to sue 
for specific performance of the contract to sell but there is no right to 
bue for specific performance ly a mortgagor who has given hi-v lvnd lit 
mortgage without securing his right of redemption by a registered deed 
of mortgage 'Where in a suit for redemption of land, the jlaintilf 
alleged thnt possession was given to the defendant by way of secuntv for 
a loan of 11s 100 or upw ards but no registered deed u as executed to cv idenre 
the transaction oral ev idence to prove the transaction was held unions* 
Me* 


» 1/ iM j 1 > Th*l * s It V M 
Arunarhtll n Cl tilt/ (11-97 ICOl) > U 
B I 3Sj 

J Add //xi (oundin ahiu Ihop/nh 
Co t ltn V JVnotfn h Co ndait (1107) 
30 Mm! 307 

* Thr, l «»/ e prourcutor \ 

CAe,\n,yj« (1800) 33 M« « -J13 


It 7f7 

6 Majng Srtrt 1 /m V t/n »J C 
Ilhi g (IJ°S) A Itiin I r h 


Saralu 
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Dying declaration — V. petition of complaint ami the eximination of 
the complainant on oatli under s 200 of the Ciimmal Procedure Code 
arc admissible as djmg declarations under section 32 cl (1) and are not 
-is such matters required b) law to be reduced to the form of a document 
within the meaning of this section so as to exclude paiul evidence of their 
terms 1 

reception I —This exception is parti) based on the maxim ommu 
pracsuinuiitur nte esse acta It is a general principle, that a persons 
acting in a public eapacit) is pnma facie evidence of his having been dul) 
authorized so to do and ev en though the office be one the appointment 
to which must have been m writing, it is not, at least m the first instance 
necessary to produce the document, or account for its non production 1 

This presumption of the due appointment of public officers rests oil 
three groun Is 1st A principle of public poke) 2nd, In some degree on 
the ground that, in man) cases not to make it would be to presume that 
' ' ” 1 ' ’ ’ ' ’ ' " ’ In the cave. 

• egulant) of 

of private 

Exception 2. Probate means the copy of a w ill certified undci the seal 
of a Court of competent jurisdiction with a grant of administration to tl e 
estate of the testator* Probate of a will is evidence of the contents of the 
will against all the parties interested thereunder Probate is secondar\ 
evidence, but it is made admissible by this section 

Explanation I.—Illustration (a) to the section exemplifies this e\ 
j lanation When parties negotiate at a distance b> letters or telegrams, 
the entire mass of correspondence indicates the true nature of the agree 
ment entered into b) the parties 

Explanation 2.—Illustration (c) exemplifies the meaning of this 
explanation See s 62, Explanations 1 and 2 Bills of exchange and bills 
of lading have more originals than one 

Explanation 3—Illustrations (d) and (e) exemplify this exj lanation 
AVhen the contents of anv document are in question, either as a fact m 
issue or a subalternate principal fact, the document is the proper evidence 
•of its own contents, and all derivative proof is rejected until its absence 
is accounted for But when a written instrument or document of anv 
description is not the fact in issue, and is merely used as evidence to prove 
some fact, independent proof aliunde is receivable Thus, although a 
receipt has been given for the payment of money, proof of the fact of pa) 
ment may be made b) any person who witnessed it A receipt for sums 
paid m part liquidation of a bond hypothecating immovable propertv 
must be registered to render it admissible as ev idence Under illustration 

1 Goundas \anuuwtra v Enprror, * Ibid « 3j 3, p 315 
<1003} 3RC«1 659 * The Indian Suws^ion Act (\\\I\ 

* Best, 12th Bln , s 3o6, j p 313 314 of 19’o), s 2 (6) 
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(e) to tins ■section such payments may nevertheless be proved by parol 
evidence which is not excluded owing to the madnussibdit) of the docu 
mentarv evidence 1 

In a vmt which nos brought for the price of goods sold and delivered, 
the plaintiff swore to the fact of the sale and tendered in evidence a written 
admissif n of the defendant that the goods had been supplied to him Tfc <v 
writing was rejected as unstamped and the suit was dismissed It was 
held that the fudge should have allowed the plaintiff an opportunity of 
j roving hv oral testimony the delivery of the goods sold, and their value* 
'■•>0 although where the contents of a marriage register arc in issue, verbal 
evidence »! those contents is not receivable vet the fact of the marriage 
nm *i jrrvcd hv the independent evidence of a person who was present 
at it* 

V1 eri a written document is defective as a valid and finally concludel 
agreement s^h defect mat be supplied by the subsequent actings and 
conduct c f the parties, rs vs here subsequent acts of the parties themselves 
disclose a state of attars consistent only with the existence of an agreement 
mntuaUv recognised and acted upon as if the instrument were binding* 

Suit on a promissory note inadmissible la evidence —The rulings of the 
Indian Hi_h Courts on the question where money is lent to a person who 
)is.fs a promissirv note but the note is inadmissible in evidence for 
want of ‘•uihfjent stamp or for any other reason ma) be classified into 
twe <hisses 1 Kidiv enunciated by Garth C J,in Shcxklt Aklar v Shetkh 
Afa* m which the question was whether a cop) of a lost promissory 
note which was its* If inadmissible as being insufficiently stamped, could 
be rcreuo l in evidence Ihc Coutt hell that it could not be received in 
evileiKt Garth L J said \\ hen a cause of action for money is once 
com) leted in itself whether for goods sold, or for monej lent, or for anv 
other tUnn ami the debtor then gives a bill or note to the creditor for 
payment if the mono at a future time th*. credito-, if the bill or note rs 
not paul at matuntv mnv alw ivs as a rule sue for the otigmal consi¬ 
deration provided that be has not endorsed or lost or parted with tie 
bill ot note under such cireumtances os to make the debtor liable upon it 
to non e third person In such ca.es the bill or note is said to be taken 
I v the creditor on account of the debt and if it is not paid at maturity* 
the creditor mav disregard the bill or note and sue for the original con 
sufemtun But when the original cause of action is the. blU ot note itsrlf, 
and does not exist independently of it, ns for instance, when in confident 
t on of A depositing money with B, B contracts bv a pronus«or\ note tn- 
repav it with ir tercet at six months date, here there is no cause of action 
for monel lent or otherwise than upon the note itself because the deposit 
m made upon the terms contained in the note, and no other In such » 

1 /*il n v Tiargi P/a»tH (1377) 8 Cal 232 , 

1 \11 442 \nU 1*mI v Van P-J*n » JhtJ.al*r renal \ The ilaKwa^h 
(1914) f I S. 29 n( 1015 Man*/ Alt rj 1 11 <x tP«7) t» All 151. I* 

K«i» r Jnj-\n4ir (1010) i' R * SMtrmt Ja»t, hn'r v Ptrj 

Nft 98*1 IBM fan Ojht (1924) 1 l at 1(9 

*/ f »n \ r^molK* Psy (1S31) » (15«1) 7 Cal i* 2^ > 
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case the note la the onlv contnct between tlie parties and it for want of 
v proper stamp or some other reason the note is not admissible m evidence 
the creditor must lose Ins mone\ 1 In a later case however the 'ame 
High l ourt held in a suit brought on a latclatta bearing an insufficient 
stamp and in which the defendant admitted the loan but pleaded pa} 
ment that the pronussorv note was not admissible in evidence but the- 
jlamtiff had a came of action mdependentlv of if* 

Th Bombay High Court approved of the principle stated in Skeilk 
Altar v Sledh hfan 3 m a case in which the plaintiff sued to recover 
from the defendant the halmce of a debt due on an unstamped note passed 
to hun bv the defendant for v con ideration of Rs 38 The note recited, 
that the defendant had received the amount and would repa} it after 
three months from the date of its evi ution The defendant admitted, 
by his written statement execution of the note and the receipt of Rs 3 7 
in the shape of padd} but alleged that he had paid off the debt He also 
contended that the note being unstamped could not be admitted irt 
evidence It was held that the document sued on was a promissory note 
and that the suit being brought on it as the original cause of action the 
admission of its contents b} the defendant did not avail the plaintiff the 
document it«elf being inadmissible for want of a stamp anil that the- 
plaintiff could not recover irrespectively of the promissory note as he- 
did not seek to prove the consideration otherwise than by the note which 
was inadmissible in evidence and the admission contained in the defendant s 
written statement did not amount to an admission of the claim as for 
mone} lent 4 The distinction lietween ca«cs in which a suit is brought 
solelv on a pronussor} note or hundi and cases in which there is and can 
be a claim to recover the original loan lias been acknowledged 5 Where- 
thcre i> an independent admission of a loan the holder of a hundi bill or 
note which is defective and inadmissible in evidence for want of a stamp 
mav «till sue on the consideration the person to whom he gave it though 
he cannot use the bill in support of hw suit® 

The Madras High Court has held tbat where a suit is brought on a 
fundi which is inadmissible in evidence being insufficiently stamped 
the {laintiff cannot recover on it T The terms of a contract to repay a 
loan of mone} with interest having been settled and the money paid a 
pronussor} note specifying these terms was executed later in the day bv 
defendant and given to the jlaintiff The promissory note was not stamp 
ed In a suit brought to recover the unpaid balance of the lorn on an. 


1 SfnlhAlbar v SheilhAhm (1SS1) 
7 Cnl 2o6 2 j9 Ralkakant v Abhoy 


* 1 ra utla \ath Sandal y Dinrln 
\o(A Dcy t (1896) 21 Cal Sol follow m 0 
Colap Chin l v Tlnktran J fofolooi , 
(1878) 3 U1 314 
s (1881)7 Cal 2oC 


* Da nodar Jaganialh v Atmoram 
Bibaji, (1883) 12 Bom 443 , Jacob A Co 
v Vicum»ty (1920) 29 Bom L R 432 

* Chenbtuapa v LaUhman (1893) 18 
Bom 369 

* K'nbnaj, y Rag n il (1899) 24 Bom 
300, Ranchhod v Ratgiblm, 1925) 28 
Bom L R 631 Jacob A Co y 

sey (1920) 29 Bom L R 432 

v >»«* 
i (1881) Dim 166 
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< nil contract to pat it was held f?t3fc the plamlul c<ml<l not ieeo\er* 
But where the iluntifl lent mono) to the defendants for the jurcln«e 
<f ndjpO and tie defendants ga\e a prcmi c,; orj note for the amount 
which not admissible m evidence being irsulbcicnll) stamped and 
the p] ujjtifl sued net on the note but for more; lent it vishehi tl it tie 
•cise fell within the first cla«a of cares described m SheiUt Altar's ci e 

md tint the ihintiff mis entitJed to -v dmee 3 The purchaser of the 
ix.et« of l ban! in hipniHtion which assets included a debt due b\ 
dtfmdjn s to the !atc hank ind » piomixsory note gixcn in respect of tb it 
■dibt urd defendants on tie j romi'sorj note as well as on tie ongroal 
debt m reject f wHtch the no c had been gnen The note hid not l»ccn 
endorsed until after the Link had been wounl up and Jnd ceased to ext t 
i nd the ui<h rsement hid been h eld to be imahd It was fold that the 
jitrcluscr was «titled to sue for the original debt even though le was 
i ot entitled to sue on the j romis. or) note 3 

The MUhabid Hi^h Court following Sheilh Altar$ case Ins Inl 
-■lown that if a creditor has a cause of action for the recox er) of nioiier, 
for which l is deitrr has executed a i romissor; note separate from i«d 
independent of the note he cm rccoxer upon such cause in eve tlie HO’e 
f r am reason cannot be put in evidence J»or is the creditor neees-virdj 
hbirrcil from suing on tie original cause of action by the fict tint it 
im^e out of the same transactions in the course of which the ; rom J-f-ot) 
u tc was executed* here a loan was ahead) existing and jxrt of it 
l id been rej nd ind a \ romissory note was executed in fas our of tie 
redder for the 1 alanci it was held that the existence of the pronns^on 
n« te did not lehar the creditor from resetting to his original consideratun 

< r exclude evidence of the oral acknowledgment of the debt* Sumlvrlx 
where i j rouussorx note was not the contract out of which the deferdant - 
liability uro.* but wis merelv a collateral securitx for tie defendants 
fulfiln ent of lus j rt hum. to j w tl e debt it was 1 eld that the p! nntiff was 
sntitfed to gr\e ew fence of the »onsideration and to inamt im the suit a 
for mono) lent oj »rt from the note altogether® The defendants larrow 
«-d money from the i laintifLx an 1 in return therefor drew frurfwwfw 
m their faxour As these /undies becan e due the interest on t*c I 00 * 1 
\ns j ud and the bundles were renewed the old bundles being on cich 

stcca“ion handed oxer to the defendants Ultimate!) tb» jhintiffs *ued 
sn a set of renewed huv lies Jut it vras found that these jxrtieultr 
/«> lies were insufficiently stamped and could not l>e alnntted in cvdencc 
It was hell that tie jlainttQa were entitled to fall back upm tie H-t 

» PlhtlleUiv i thy* fortran (IS<b) VI lof« .umilij / tr^nm 

10 Mat W \orain\ Tatty (J903J * V 1 * 

* AnUiuiioini 1 tin v / M<jrr*a«i * UtrxiLalc (tb x J) * 

■fA'tfi (1RSJ) 7 Jtwl II » He »i.»f 13* p ffrtnaruliai%r It* **<ta/*> 0**1) 
ntci3ti> nr I ca.\f In JO M* 1 fllcann t W 3 lit TIT 

•costly rtet neiled wi li tin* * / Mko for J m* 1 1 v Tit 3 folatoph 

* ) tm-t }nnrlra l aa v lf»l laramant iff lift (IRS”) 9 All "Ul X* / 

tyyir (UOO) -J >!*<l f— IrawJv Tn ,! 4tvtJ (I < J S'* » 1! 
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pnxcdmi, set of f undies and as these \ ere in the j os es«ion of the defen 1 
ants to give secondary evidence of their contents 1 

The Lahore High Court has hdd that vv here a negoti ible instrument 
taken on account of preexisting debt is inadmissible m evidence thi 
creditor mav sue for the original consideration but when the original 
cause of action is the instrument itself and does not exist mdejxindently of 
it, the plainti 4 ! cannot sue except upon the instrument Whether theie is 
a cause of action independent of the instrument upon which independent 
evidence may be given depends upon the question whether the plaintiff 
can allege anv contract as tie basis of bis suit which is not the contract 
reduced to the form of a document 4Uiere the money advanced a 
short time before the actual execution of the hundi was advanced on the 
secuntv of the / undi and the agreement between the parties was that tin, 
loan should be made in consideration of tLc 1 undi it was held that there 
was no cause of action indepen lent of the hmdi and as the hundi was 
inadmissible in evidence as it was insufficient!) stamped and no secondarv 
evidence could be given under this section the j lainttff must fad 2 

The fomer Chief Court of Lower Burma held that where mone) was 
lent and at the same time a promissor) note w as giv en therefor the creditor 
was not debarred from suing for the money lent as on the original contract 
of loan if the j romissory note could not be proved 3 
CASFS 

Confession — 1 confession of an accused person made to a Magistrate 
holding an inquiry is a matter required b) lav/ to be reduce 1 to the forn 
< f a document vvithm the meaning of this section and no evidence can be 
given of the terms of such a confession except the record if an) male 
under s 304 of the Code of Criminal Procedure 4 Oral confession of his 
guilt made b) an accused before a Magistrate is inadmissible m evidence* 

Deposition —The omission to read over his deposition to the witness 
in accordance with Order XMII rule 5 of the Civil Procedure Code 
11 naer3 the same inadmissible in evidence ngjinst him on his subsequent 
trial for forgerv and oral cvi lento of its contents is excluded by tins 
section* 

‘ * " Tinunal case before 

a be * tiations concerning 

a co bad [ aid a certain 

sum of monev by way of an illegal gratification to the I’eshkar of the Court 

1 .Jaga Pr lad v Ildar V I (1014) All 7 W) S e Queen E npress v \gr 
13 Ml 2o9 Thet (1900) I U T It (189< J901) 
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Co (19’D 2 Lah 310 (190o) 3 L LI T J28 Crown y J/i 
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"The Peshkar was at once called up and examined, by way of departmental 
inquiry and not on oath, and lie admitted hating reconed money from 
the complainant The Honorary Magistrates reported the circumstances 
to the District Magistrate, who directed the prosecution of the Peshkar 
It was held that the statement made by the TeshLar to the Magistrates 
was not a statement which was required by law to be in writing and could 
be prosed by the evidence of either of the Magistrates who had heard it 1 
Unregistered document may only be looked into for a collateral 
purpose —In a suit to recover possession of certain property ns joint 
undivided propert\ the defendant relied on an earlier unregistered partition 
deed to shoo that the pro]K-r(y >a dispute was not joint bat separate The 
plaintiff contended that as the partition deed could not be looked at ter 
want of legist rat ion the (ourt was prevented by this section from con 
«hiding that there was partition nt anv time which led to a separation m 
intercut of members of the fimih It was held setting aside the conten 
tion that tlie partition deed was admissible m evidence as it was not 
intended to \ rove its terms but all that the Court had been concerned with 
was to find out whether particular properties claimed by the pi until! to 
le joint farmh property were at the date of the suit joint 01 separate 5 
Plaintiff claimed certain projiertv by' virtue of a partition The terms 
■of the partition were emlodicd m a deed but as the deed was neither 
itmijied nor registered it w is not received m evidence bv the trial Court 
It \v \£> held tint uitHoimh it might be ojen to the jlaintiff to give 
< ril evidence as to the mere fact that there had been a partition, he could 
not be allowe l to go further and state w hat the terms of the partition were* 

V document itqiiinng registration but which is not registered nny ^ 
i\ imisbihle f r \ n Ihtirai purjosi* e g , to show the nature of « jarty « 
j osj.cs.xion 

When a ilwumcnt itself hgaliv inadmissible m evidence, was sub 
sequent H rchrml t> ami } irtly incorporated in a second document of 
similar imjott ditfv tv ut«d Ittwcen the same j arties and ngisfered 
according to liw it was lull tint the eirher document might be referred 
to ter the pur j or i f e\| 1 lining md nmpbfv mg the terms of the sccon b 
and of arriving at a correct ouidtisn n as to tlie true nature of the tree vie 
tion mto winch the partus hid mured* 

When tijon n mortgage bv di j osit of title deeds a document js drawn 
up constituting the J irgain between the parties the document « not 
admissible in evidence to prove the mortgage unless it is registered tinier 
the Indian Registration Act, and oral proof of the mortgage is tnadnnssiM 
Unstamped power* obattorneyr—Plaintiffs sued for passesnon of the 
mortgaged property under n deed of mort^ige made pome fourteen years 

* l mp'rvr * Hat hr r>'a (I0J4J 50f*J 333, 2, }U>ni L. R '.sj r r 

3rt \tt J22 * Jasli A«rr ' J ,r J 
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before suit on behalf of the defendant by Ins duly authorized agent The 
agents power of attorney was not forthcoming and the document was 
apparently never duly stamped in this coimtrv Defendant admitted 
giving a power of attorney to the agent, but did not think that it gave 
him the power to eflect the mortgage on his behalf It w as held that the 
contents of a power of attorney not produced and not duly stamped 
could not he proved by production of a copy of it on p \yment of penalties 
But that the fact that a written jower of attorney was executed did not 
exclude evidence aliunde of the agent s authority 1 

92. When the terms of any such contract, grant oi 
Exclusion of other disposition of property 1 , or ail) 
evidence of oral matter required by law to be reduced to 
agreement the f orm Q f a document 2 , have been proved 
according to the Hbt section 3 , no evidence of any ortd 
agreement or statement shall be admitted, as between the 
parties to any such instrument or their representatives 
in interest 4 , for the purpose of conti adicting, varying, 
adding to, or subtracting from, its terms 

Proviso (1) —Anv fact may be prov ed which vv ould 
invalidate any document, or wficli would entitle any 
person to any decree or order relating thereto , such as 
fraud, intimidation, illegality, want of due execution, 
want of capacity in any contracting paity, want or failuic 
of consideration, or mistake m fact or law. 

Proviso (2).—The existence of any sepaiate oral 
agreement as to any matter on whn h a document is silent, 
and which is not inconsistent with its terms, may be 
proved In considering whether or not this pioviso 
.applies, the Court shall have regard to the degree of 
formality of the document 

Proviso (3) —The existence of any separate oral agree¬ 
ment, constituting a condition precedent to the attaching 
of any obligation under any such contract, grant or dis 
position of property may be proved 

Proviso (4) —The existence of anv distinct subse¬ 
quent oral agicement to rescind or modify any such 
contract, grant or disposition of property, may be proved 
except in cases m which such contract, gi mt or dispo- 
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of fraud against the respondents antecedent to the deeds, inasmuch as 
tliej or the persons under whom they claimed took absolute conveyances 
of property from the appellants with notice that such property belonged 
in f»ct to a tbinl person, the alleged mortgagor, whose evidence vottU 
lie material m the matter of the alleged fraudulent dealing The Tnw 
t ouiv’il came to the conclusion that the rejected evidence should he heard, 
subject to anv objections which the respondents might be advised to tale 1 
After the rejected evidence was heard by the Pourt of first instance ih" 
I turtle* again went on appeal to the Pnvv Council The Judicial Coni' 
imttec held that as between the parties to an absolute conve\ancc this 
section j reel tided the giving of oral evidence to prove that the transaction 
was intended to be a mortgage But where the grantee tool knowing that 
a third person wtw the owner of the propertj and the grantor was only a 
mortgagee and that the intention of all parties was merely to transfer 
the mort„a„e oral evidence was udmissd le to prove the real nature of the 1 
transaitir m* 

Evidence ot intention acts and conduct — The Priv) Council laid down m 
Balhvheti Das \ Ltoge % that ora! evidence of intention is not admissihl** 
for till purpose of construing a deed or ascertaining the intention of the 
p irtits to the deed A deed of sale of land for value was accompanied bj 
« deed < f agreemmt between the parties for purchase back bj the vendor 
of tin hnd on pivment by him of money to the vendee on a future date 
Jived lie dteds were followed by transfer of possession to the vendee, 
mid hi* receipt of the profits The vendor did not exercise his right of 
it j utthase hut after manv ) ear* gave notice of hr* intention to redeem 
and 1 rou„ht this suit to enf >rce hi* right of redemption os upon a mortgage 
1 ) n» htion.il ule ft whs held that the oral evidence for the j uqo<e of 
ascertaining tlu utention of the parties to the deeds was not adinmb!* 
«nd that the tasc must lie decided on a consideration of the contents of 
the documents then stives with such extrinsic evidence of surrounding 
circunist slices ns mat fa* required to show in what manner the language 
< f the document v as related to existing facts* Hvcn after tilts pronounce* 
•went of the Judi ia! Committee there was a conflict of view between 
bombas and Madras High Courts on the oni hand and the Calcutta High 
f ovrt on the other on the question whether oral r\id<ncc as to nets on I 
conduit of J»arties subsequent to a deed was admissible to shoss that 
ssliat on the f ice of it was a con vs ynnee of sde was m real it v & mortgage 
fhc High Courts of Bombav* and Madras’ were of ojimon that such 
i ndenee was not ndmi-sdiir Ihe former tbirf Court of Low**r Burma’ on 1 
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the former Judicial Commissioner’s Court of Upper Burma 1 * 3 * * * 7 * followed this 
view On the other hand the Calcutta High Court was of opinion that such 
evidence was admissible* The former Chief Court of the Punjab adopted 
the view of the Calcutta High Court 9 This conflict has been set at lost 
1} the Fm\ Council in J laung A yin s case, abo\e referred to m which it 
has expressly o\erruled the decisions of the Calcutta High Court and 
approval those of the Bombay and Madras High Courts It lias held that 
us between the parties to an absolute conveyance this section precludes 
the giving of oral evidence to prove that the transaction was intended to 
l>e a mortgage* 

Though this section precludes oral evidence of mtention for the 
purpose of construing deeds or proving the mtention of the parties, it 
merely prescribes a rule of evidence and does not fetter the Courts power 
to amve at the true meaning and effect of a document in the light of all 
the circumstances surrounding the transaction* The section does not 
enact that no statement of fact maw ntten instrument was to he contradict 
ed by oral evidence, nor does it prevent admission of extrinsic evidence 
of circumstances to show the relation of the written language to existing 
facts Where the deed m suit recited the debt as a cash loan it was 
open to the defendant to prove that it was really rent partly overdue and 
2 artly falling due hter and that it was paid off® 

Cases —Intention, conduct, etc —The plaintiff sued to recover posses 
sion of land contending that the documeLt under which the defendants 
held the land, though in form an absolute conveyance, was intended to 
operate merely ns a mortga c e The plaintiffs contention was ba«cd on 
the grounds that the consideration was a previously existing debt and not 
money paid at the time that the plaintiffs father, notwithstanding the 
execution of the deed remained in possession until his death and that 
after his death his widow remained in possession for three years, that 
there was no transfer of the land into the Ihata of the transferee, and that 
the consideration was grossly inadequate It was held that the trans 
action vias an out and out sale and no evidence of the several circumstances 
relied ( , 

who v 

tended i 

mortgage The lower Courts held that the transaction was a mortgage 

1 J/» Gjtre v ktsha i Rn i (X00*>) 2 y J/aunj Tun S/in (I0 o 7)5R n 641 
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oC the land to plaintiff but defendant contended that the document had 
Ireen execute 1 in plaintiffs name tenami for him It was held that oral 
evidence was admissible in support of the contention that there had been 
i gift of the land to plaintiff the question not arising as betveen the 
parties to an instrument or their pm ics so as to bring it w ithin the 
purview of this section Though plaintiff and defendant claimed through 
one and the same person jet they could not be treated as parties contract 
ing with each other nor w ould oral evi lencc be evi lence to v arj the terms 
of any written agreement between them* The executant of a promissory 
note cannot be permitted to prose a separate agreement according to 
which the sum specified in the note was not as expressed therein payable 
on demand but only after the adjustment of some accounts between the 
j arties’ This case has been dissented from in a subsequent case in which 
the High Court held that c\ idence to show that an instrument like a pro 
nussorj note the title to which generally passes by delisery, was delivered 
conditionally or for a special purpose only and not for the purpose of 
transferring abaolutelj the propertj therein is not only admissible but is 
precisely the class of evidence contemplated by s 46 of the Negotiable 
Instruments Vet and this section 3 No oral evidence is admissible to 
\ arv the amount of price fixed m a registered sale deed* or the terms of a 
cheque which is a negotiable instrument* An oral agreement varying 
or raodifjmgo decree cannot be pleaded in answer to an application for 
execution of the decree 8 

No oral evidence Is admissible to contradict written terms—In a suit 
for declaration that an apparent sale deed executed bj the plaintiff was 
a mortgage and for redemj tion the lower Courts allowed the jlaintiff to 
idduce evidence to prove that the defendant at the time of the execution 
of the sale deed represented to the plaintiff that the eale deed would not 
be enforced as such It was held that no evidence of n contemporaneous 
igreement or promise or representation inconsistent with the written 
document could be admitted 7 


to a projection bejond the verandah belonging to the defendants 'lhe 
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plaintiff sued the defendants for the removal of the projection, stating 
that the complaint was withdrawn on account of the undertaking given 
by the defendants to remove the projection It was held that the plaintiff 
was w putting forward his ease as stated in the plaint attempting to add 
a new term to the agreement w hich settled the terms of the compromise 
and that therefore the alleged agreement sued upon was without ton 
sideration 1 

Oral evidence admitted where a third party Is concerned—'The jlaintsf’ 
sued to recover one fourth of the price of a house alleged to have been sold 
by the first defendant to the second defendant the claim being based upon 
a local custom The transition between the defendants was ostensibly 
not a sale hut a unsufructuary mortgage It was held that the plaintiff 
not being a party to the transaction was entitled to give evidence to show 
that what purported to be a usufructuary mortgage was not in reality 
such but was m fact a sale 8 

B\ an agreement m witting \ after reciting that he hid for certain 
} roperty sold m execution of a decree benamt for B and paid the def o«it 
imount into Court for B and that B paid the balance, promised to convey 
the property to B In a suit bv B to recover the property from A it was 
held that B * as not debarred from proving that A bought the propertv 
for himself and not tenant t for B The Court said Here the difference 
•? between the actual promise to pay money into Court and the promise 
legally imj lied as the consideration fox the promise to convey but w hichev er 
f them w as the cons nictation the terms and character of the agreement, viz, 
that defendan t shall conv ey to j laintiff are fceit her contradicted nor varied * 

Proviso £ —Tins proviso aj plies to cases where evidence is admitted 
to show that a contract is void or voidable or subject to reformation 
upon the ground of fraud duress illegality etc m its inception 4 Pee 
illustrations <d) and (e) Tie instances given in the proviso are not 
exhaustive Thev are set out bv way of illustration onh If the validity 
of a written agreement is imj cached it is no defence to point to the 
ipparent rectitude of the document and to claim protection from inquiry 
under a rule which exists against the contradiction and variance of tie 
terms only of there instruments the validity of which is not in question 
In such cares the Court is not bound by what has been described as tlw 
mere paper expressions of the parties and is not precluded from inquiring 
into the real nature of the transaction between them This J roviso declare* 
that any fact may be proved which would invalidate any document* 
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The combined effect of this proviso and s 31 of the Specific Relief 
\et is to entitle either jartv to a contract whether plaintiff or defendant 
to protect his right 1 v jroving a mistake mawntten contract eg a 
mistake in the descnjtion of the property sold by giving a wrong Burvev 
number to tl e same T1 e facts that the party who is obliged to ) rove the 
mistake haj pens to be a defendant m the suit resisting a claim for ] osses 
<t!On of that pro^rtv and that he has not previously obtained a rectification 
v f his sale-deed are no bar to the advancement of the plea 1 Mistal e m 
the belief of a partv to a document may be pointed out under this proviso 2 

This i rovi o his no application to a case where the instrument re 
] regents what the ] irties intended to put down in writing though it might 
i ot be m accordance v ith what they intended to do and with the legal 

< fleet that they secretly wanted to bring about but which for some reason 
they did not want to put in writing An executant of an instrument 
(which was not a sham document but intended to operate at once) cannot 
I e permitted to set up or prove that the instrument which according to 
its tenor vested the property in the grantee at once was in rcalitv intended 
to vest it only at a future time or after the death of the executant 3 The 
English Courts of Equity jemut evidence to be given to show that a docu 

i ient v as intended to operate m a manner different from the plain ana 
apparent meaning of its language 

"\\ here parties enter into a sale deed it is not competent to them to 
prove a contemporaneous oral agreement to reconvey the jroperty soli 

< n payment of the sum advanced in the absence of fraud rmsrcpresenta 
lion or failure of consideration etc rendering the sale invalid* 

Fraud—The fraud which under this proviso may be proved must be 
fraud which would invalidate the document and therefore sub equent 
fraud in respect of the document not such as to invalidate it could no* 

1 c a ground for admitting extraneous oral evidence under this proviso 
The real effect o f admitting such evidence would not be to prove fraud in 
tl e execution of the document but the existence of a different intention 
than that which appears on the document it«elf In other words it would 
T e an attempt to prove a different contract from that expressed in the 
document without prov ing any fraud in the prej aration of the document 
•which would mvalldate it* 

Misrepresentation—-Where one party induces the other to contract 
on the faith of repie«entatxons made to him any one of which is untrue 
the whole contract is in a Court of Equity considered as having heen 
obtained fraudulently® 
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alleged tbit the written n< T ree nent <IuI not contain the whole of the agree 
ment between the j artie* anI offered j>arol evidence m support of their 
contention It was hell thit the parol evidence was admissible to show 
what was meant In the clause certain conditions as agreed upon 1 

The deftnrtint who had been gamblm 0 with the phinttffs and hid 
lost pne the | lamtiff'i two pionussorv notes parti) for his gambling lasso 
uil parth tn otl er accounts but it could not be ascertained what pro 
l»ortif>n of the total sum secund was represented b> the gimblingdebts 
In a suit to recover on these notes it was held that it was ojen to the 
deferdants to i rov*. that the consideration was in part at least monev lost 
in gam Mm,, ind that is the part of the consideration represented bv 
gambling dilits ccull not be separated from the rest the suit would fail 1 
The itcused (bt lined an advance for which he gave a pronnsson 
note stating th<.t he had two boat loads of paddv in the adjoining creek 
and that le woull 1 ring the paddv to the complainant for sale he then 
absconded It was held that oral evidence was admissible to pro\etlt 
representation tf intuition although such intention was not contained m 
the written contract such intention not being inconsistent with the 
contract of loan® 

Plamt i<l sued to reco\er Rs 30 000 due upon a pronnsson note- 
executed by defendant which expressly stated that the amount was bor 
rowed m cash In the plaint also it was alleged that Rs 30000 wa« the- 
consideration for the pro-note but after the defendant in her pleas hail 
denied receiving anv portion of the alleged consideration plaintiff in her 
replication stated that the consideration was not a sum of nionej but 
certain propnetarj rights in immovable propert) which were given uj> 
to the defendant under a deed of release bearing the same date as the pro 
note It was held that the plaintiff was not barred by this section from 
proving that the consideration was not mone> as stated m the promissorv 
note* 

Proviso 2 —Under this proviso proof of anv collateral parol agreement 
which does not interfere with the terms of the contrac* maj be given 
Parties can jrove that either contemporaneous!) or as a prelimmarj 
measure they entered irto a distinct oral agreement on some collateral 
matter The only case in which oral evidence vv ill be admitted under this 
proviso is where the instrument is silent on the matter sought to be proved 
and the agreement to be proved is consistent w ith the terms of the docu 
ment It is allowable to urge an oral agreement which will have thi 
effect of leaving matters otherwise than if thov had depended on the 
written agreement alone, but such oral agreement must he clearlv proved 
and the onus lies on him who sets it up* 

1 Cifln Brown (1880) 0 Cal 328 mat Rajan B>1» (1915) P R \ > 48 <f 

S Balqobit it T Mat (1913) 1915 

3j AH 558 * J lolabhoy JJulJa Eiaabhoi/ v Mutj 

8 Po Jo. r Slohr Brother* A Co, Honda* (1915) 17 l-om L. P 4<Hv 

ltd, (1911) C L B It 88 Bo Vetn v 39 Bom 399 re Lain Pnm v 

Ring J prror (19*0) 10 I B R 165 Jktln (19*>1) 44 All 51 
* Vntji t at Zot r t Jan v Vi win 
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possession of the h\ potliecated property, until the amount due on the bond 
should ha\e been liquidated from the rents , that, in accordance with this- 
agreement, the plaintiff obtained possession of the land, and that he had 
thus realized the whole of the amount due It was held that the oral 
agreement was not ore which detracted from added to, or \ aned the 
original contract but onlj provided for the means b\ w hich the instalments- 
were to be paid and that it was therefore admissible in evidence 1 

An agreement to pay Rs 500 a month to a lessor in consideration of 
receiving from him a permanent lease of portions of Ins Zemmdari, which 
agreement was rome to before, but reduced to writing after, the execution 
of the lease was held to be not a fleeted by this section, as it was a mere 
jwr-oml obligation collateral to the lease* 

L was a partner m th« firm of R \s such partner he was entitled 
to hi» proportion of certain shares of a mill and of the commission earned 
hv lus firm as agents of such mill On his retirement from the firm ir 
1900 entries were made in the firm’s boohs from winch it appeared that 
thirty fi\e of «uch shares were appropriated to the said L and that he from 
the date of the entries ceased to have any interest in the firm of It It was 
held that under this proviso and proiiso 1 evidence was admissible to show 
that in fact the arrangement was that L should continue to be entitled to 
his share in the commission* 

A mortgaged certain shops and their stock in trade to B The 
■> not by a lawyer, but by 
nent that the mortgage 
nto the shops subsequent 
deed w ere found to be not 
held that in considering 
the degree of formality of the document the fact that it was not drawn 
up by a skilled lawjer was of much greater importance than the fact of its 
lieing registered 1 vidcnce of the oral agreement was held to be admissible 
under this proviso* 

riamtif! sold his land outright to P bj n deed in satisfaction of a 
debt of Rs 4o0 He alleged a contemporaneous oral agreement that P 
promised to return the land on pajment of this sum P thereafter sold the 
1 ind to the respondents who agreed with the plaintifi to be bound b\ his 
agreement with P On plaintiff suing the respondents on the agreement 
to recoicr the property, the lower Courts held that the evidence was 
barred bj this section I f was held tli3t this section would have applied 
if the suit was between plaintiff and P but it had no application when the 
I lamtiff was not suing P and when plaintiff was no party to the sale deed 
lietween T and the respondents against whom he was entitled to prove 
lus agreement with them 5 

1 Ram Ralkah v Durjan (1887) 0 Born 418 0 Bom. I- R 287 
All 392 * *7 A A achiappa Ckttty v. A K A 

* *> tbranianian Cl'Hwr v Arunacha 31 Cholahnjam CA<//y,(1908) 4 L. B R 
Itm Chtittar, (1902) 291 A. 138 25 3lad 240 

003, r c * J la mg Than Ggaang v Maung 

s diarrondai y Barron das, (1907) 31 Pyn, ,,no *' * 
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Proviso 3 —This proviso means that a contemporaneous oral agree 
inent to the effect that a written contract was to be of no force or effect, 
and that it was to impose no obligation at all until the happening of a 
<ertain e\ent may be proved An oral agreement purporting to provide 
that the promise to pay on demand in a promissory note, though absolute 
m its terms was not to be enforceable by suit until the happening of a 
particular e\ent, le that the legal obligation to perform the promise 
was to be postponed, is not such an agreement as falls within this proviso 1 
The true meaning of the words ‘ any obligation’ is any obligation what 
■ever under the contract and some particular obligation which the contract 
may contain* Where at the time of the execution of a written contract, 
it is orally agreed between the parties that the written agreement sbaP 
not be of any force or validity until some condition precedent has been 
performed, parol evidence of such oral agreement is admissible to show 
that the condition has not been performed, and consequently that the 
written agreement has not become binding This rule will not apply to 
■«v case where the written agreement had not only become binding but had 
actually been performed as to a large portion of its obligations 3 The 
distinction in point of law is that evidence to vary the terms of an agree 
meat in writing is not admissible, but evidence to show that there is not 
-in agreement at all is admissible There is no rule of law to estop parties 
from showing that a paper, purporting to be a signed agreement, was in 
fact signed bj mistake, or that it was signed on the terms that it should not 
be an agreement till money was paid, or something else was done 4 

A distinction must be drawn between the cases where the matter 
sought to be introduced bj extraneous evidence is a condition precedent 
or a defeasance It may be shown that the instrument was not meant to 
operate until the happening of a given condition , but it cannot be shown 
by parol evidence that the agreement is to he defeated on the happening 
■of a given event 5 

The section does not say that no statement of fact m a written in 
stmment may be contradicted by oral evidence but that the terms of the 
< ontract may not be varied, etc Hence, where the contract was to sell 
property for Its 30,000 which sum was erroneously stated to have been 
pud, it was competent for the vendor, without infringing any provisio » 
of the Act, to prove a collateral agreement that the purchase money shoul 1 
remain in the vendor’s hands for the purposes and subject to the conditions 
-alleged bv the vendor 8 


(1877) PR Vo 51 1877, Khuda Btksh 
v Buikar J/«/,{1882) PR Lo 1$<»*‘ 

* Pt/m v Campbell, (1856) C El t Jl 
370,171 

» AU Jawalv hulanjan Singh, ( 192-) 


« Sah I/il Chand v Indarjtt, (10“°) 
2 Bom L R 55J, 22 All .570, r c 
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There is no difference in substance but only in illustration and 
application between the precision in 8 46 of the Negotiable Instruments 
\ct and this proviso 1 * * 4 

Cases—Lvidence of a contemporaneous oral agreement to suspend 
tlie operation of a written contract of sale until an agreement for re sale 
is executed was held admissible* 

The defendant mortgaged his property to the jlaintiffs Ihrec days 
later he jassed m plaintiffs favour a promissory note which stated that 
its amount was borrowed in cash In a suit on the promissorv note the 
defendant contended that he did not receive any consideration but that 
the note was passed to the plaintiffs by way of mdemity as lie had not 
obtained a reconveyance from tie prior mortgagee of the property and 
the note was to be returned to the defendant duly cancelled after such re 
conveyance It was held that oral evidence in support of the defendants 
contention was admissible under this proviso inasmuch as it amounted 
to the existence of a separate oral agreen ent constituting a con lition 
j iecedent to tl e attaching of any obligation under the promissory note 
m suit 5 

Plaintiff sued defendants as representatn cs of their father on a bond 
executed by him It was 1 eld that it was competent to defendt-nts to 
J ad evidence to show that the bond in suit was executed s ibject to a 
certain condition which condition not having been fulfilled there was in 
f ict no consideration for the bond* 

The defendant \ endor of a } lece of lan 1 pleaded that he agreed to sell 
the Lnd to *he plaintiffs for Rs 480 on condition that they paid the interest 
on the purchase money paid by him at the auction amounting approximately 
to Rs 300 The document was silent ns to any payment of 11s 300 as 
purchase money or otherwise and there was no lecital of receij t of con 
•sideration It wa3 held tl at this section did not bar oral proof of tl c 
agreement as a preliminary to a 6ale for Rs 480 s 

Proviso 4 —Under this jroviso a prior written contiact nu\ be varied 
by a subsequent verbal one m oases m which the law does not require 
tie contract to be in writing 'When the original contract is of such a 
nature as that the law require 1 ’ it to be in writing or where its execution 

>f proving 
proof of 

the terms 
who alone 

jgv Gsatpetent te jks svmd rsr meJ.'Se the artg?.val eeetreet j is s)i the 

1 Shco Prasadv Gobi d Prosad (lO 1 *?) (19* , 4) 47 All 7 Tir i*nga la Ayjangor 

49 AH ibi v Rangasat » Royal (1SS3) 7 Had 19 

1 Dadti Ilonaji v Babaji Jagushtl * Mating Mon v Ma Aim Oh (1927) 
(1865) 2 B H C (A C J ) 1G 5 Ran C4o 

» Ahnti Sahcb V Ub\a ya (1923) 25 « -/icala Prasad v Mohan Lai (lO^f) 

II n L It 807 4 8 All "05 

4 BalJeo Prasad v Ram Autar Kurmi 



SOS THE LAW OF EVIDENCE [CHIP M 

parties concerned or all their representatives 1 The words of the proviso 
apply to any agreement whether executory or executed* 

The word oral is used in the sense of being not committed to writing 
and the words oral agreement include all unwritten agreements whether 
armed at by word of mouth or otherwise, that is by acts or conduct of 
parties 3 

Thia proviso precludes evidence of an oral agreement to rescmd a 
registered contract or of subsequent conduct of parties to show that such 
ontract was treated as nonexistent 1 A subsequent oral agreement 
to take leas than is due under a registered mortgage bond is an agreement 
modifying the terms of a written contract and if it has to be proved, 
oral evidence is inadmissible' 

In a suit foi redemption the mortgagees j leaded that the mortgaged 
iropcrt) was subsequently sold to them verhallj for the mortgage debt 
and a further loan It was held that the mortgage being by a registered 
deed cv idencc of a subsequent oral agreement of sale would be inadmissible 
under this section 8 Oral evidence is admissible to prove the discharge 
and satisfaction of a mortgage bond 1 

New contract —Tbi« clause does not exclude evidence of subsequent 
oral agreement substituting a new contract for one reduced to writing and 
registered according to law the said clause only referring to a snbequent 
oral agreement to rescmd or modify such contract* The distinction 
between a substituted new agreement by no\ation and the mere alteration 
< f an old contract is that m the former ca«e the old contract is extinguished 
while in the latter it remains binding subject to the alteration which the 
parties have agreed to® 

Cases D sold a house to P and executed a deed of conveyance which 
was duly registered The purchase mone) however was never paid hi 
P who consequentlv never obtained possession Shortly after the con 
vevance had been registered P returned it to D with an endorsement 
thereon to the effect that it was returned because P was unable to pay the 
I urchase monev The right title and interest of P in the house was 
subsequently attached and sold under a decree obtained against him by 
tl e i laintiff The j laintiff became the purchaser and sued I) for 
possession Tl c lower Courts threw out the claim on the ground that 
tl e property had not j a«sed to P the sale to him being incomplete It 
was I el I (I) that the sale of the house by D to P was not incomplete The 
deed j urported to make an immediate transfer of the ownership of tl e 
I Ouse to r and F accordingly became the owner of the house, (2) that 

* Gout « Subba roe v Tar nonda Stanlar (1919) 22 Bom h B 39 

\arafinthnm (1903) 27 'tad 363 « lining Jft/at Tun Aung ▼ Maun? 

* Boddam J in if id Lu P (W\») 3 Fan 243 

3 Mayandi Chilli v 01 rer (1898) 22 T Jtamlal v Gobxnda (1900) 4 C « 
Mad 261 N 304 

* Snniraaaj rami Uyangar v Athrna 8 Jaggal Singh v Devt Ditla Mo' 

rum Att/ar (1908) 32 'Mad 281 (1883) I R No ICO of 18S3 

s MaUappn v Mai m Aoj i Chetty 9 Lalhtt Pam v Amir Khan (I8SS) 

(1918) 4 n Mad. 41 p b Jagannath v PR No 14 of 1889 
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the endorsement on the conveyance, not having been registered, could 
not affect the property, (3) that the conveymce by D to P having been 
registered, no oral agreement to rescind it could be proved under this 
proviso, (4) that the plaintiff therefore, as purchaser of the right, title 
and interest of P, became the legal owner of the house, but subject to all 
P s liabilities and as D had a lien upon the house for the amount of the 
unpaid purchase-money, the plaintiff could not obtain possession without 
paying off this charge' 

The plaintiff mortgaged certain property to the first defendant on 
December 28, 1893 By the mortgage-deed the mortgage debt was made 
reparable on December 28 1896 On May 12, 1897, the first defend 
ant sold it by auction under the power of sale contained in the 
mortgage deed and the second defendant was (he purchaser The 
plaintiff now sued to set aside the sale and to be allowed to redeem, alleging 
that on the dav before the sale the first defendant had orally promised 
- •* * _ *v -- 3 — - 1 second defendant 

It was held that 
vas not an agree 
merely an agree 

_ cise of the power 

of sale given by the mortgage It therefore did not fall within proviso 
4 of this section* 

The lesso 

lease agreed l 

to wntmg bv . 

On a suit being brought to recover arrears of rent at the rate reserved m 
the registered deed it was held that under this proviso, an agreement to 


A lease contained a covenant for renewal of the lease whereby if tbe 
lessee desired to renew the lease he should give three months’ notice in 
writing of his intention to do so The lessee, however, failed to observe 
this covenant and relied on an oral agreement between himself and bis 
lessors for renewal of the lease It was held that evidence of such oral 
agreement w as not admissible 4 

In a suit for tw o years’ rent, due under a registered lease, defendant 
pleaded a subsequent oral agreement by plaintiff to remit a portion of 
the reut each year, and filed a receipt by which plaintiff accepted payment 
at the reduced rate in full discharge w respect of one of the years It 
was held that though under this proviso evidence of such an agreement 
was inadmissible the plaintiff was entitled to claim rent at the rate stipulat¬ 
ed m the registered lease, the discharge for one of tbe years was valid, 

1 Umedmal JJf oUram v Data bin * Mayandi Cbelti v Olntr, (1898) 22 
Dhondiba (1878) 2 Bom B»7 Mad 261 

* Tnmbal Oanyadhar Ranade v Bhag * Hark D Cm v Jitendra Bath 
wandas Malchand, (1898) 23 Bom 318 Chatttrjee, (1919) 46 Cal 1079 


n. 14 
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under s 63 of the Indian Contract Act, and took effect It was immaterial 
that the discharge had been given in pursuance of the alleged oral 
agreement, which, though not admissible in evidence, was not illegal 1 

An usufructuary mortgage deed was executed in favour of S, who took 
possession of the mortgaged land The deed was registered S died, onl 
lus adopted son brought a suit to recover a portion of the land so mortgaged, 
alleging that, during his minority, the first defendant had taken wrongful 
possession of the property The first defendant was the heir of the 
mortgagor His defence was that the equity of redemption had become 
vested in himself and another as the heirs of the deceased mortgagor, 
that he, as a person thus entitled to a moiety of the estate, had entered 
into an oral agreement with plaintiffs adoptive mother and guardian for 
the redemption of his share only, and that, m pursuance of that agreement, 
he had paid her a moietv of the mortgage amount, and redeemed the lands 
m question as falling to his share It was held that he w as not preclude 1 
from proving this oral agreement* 

A agreed by a registered deed to give B for her life an annual amount 
bv way of maintenance, and subsequently it was agreed orally that B 
should enjoy certain lands m lieu of such maintenance and B was put in 
josression In a suit by B to recover arrears of maintenance from A it 
w as held that the subsequent oral agreement was an agreement to rescind 
or modify the original registered agreement and was not receivable hi 
ev ldence’ 

A receipt which purported to show that simple and not compounl 
interest was to be charged (though the mortgage bond contained provision 
for the pajment of compound interest), was held to be admissible in 
evidence* The receipt did not require registration and was therefore 
admissible in evidence It operated as ft waiver 

Proviso 5 —Pvidence of usage has been admitted in aid of the con 
struction of written instruments This evidence has been received for 
explaining or filling up terms used in commercial contracts, policies of 
insurance, negotiable instruments, and other wiitings of a similar kind,— 
when the language, though well understood by the parties, and by all who 
have to act upon it in matters of business, would often appear to the 
common reader scarcely intelligible, and sometimes almost a foreign 
language The terms used in these instruments arc to be interpreted 
according to the recognized practice and usage with reference to which the 
parties are supposed to have acted , and the sense of the words so inter 
preted, may be taken to be the appropriate and true sense intended b> the 
parties* “But the rule for admitting evidence of usage must taken 
always with this qualification, that the cadence proposed is not repugn ant 
to, or inconsistent with, the written contract It ought never to be 
allowed to vary or contradict the written instrument, either expressly or 

1 Aarampal/i l/n<n Auru/> v Thellu Krulnamma (190C) 30 Mad. 231 
1 Mil SJutkoralvth, (1902) 26Mad 195 * AatAuA Chandra Aa/A v SAeiXA 

1 Oatel i Sutfca Roto v Vangonda Chhenv, (1914) 42 Cal 546 
.WwmAapt, (1903) 27 Mad 3C8 * Phillips, 407. 

a KathLa Jiapanamma v A attila 
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b) implication Where the incident sought to be annexed to a contract 
is unreasonable or illegal, it cuuiot be annexed to the contract by evidence 
ofusage” 1 

Usage is admissible to annex unexpressed incidents (provided they 
are not inconsistent with those which are expressed) to oral or written con¬ 
tracts, grants, or v ills, it being presumed that the parties have not in¬ 
tended to express the whole of their meaning in w ords, but tacitly to adopt 
the usages of the jiarticular market or j lace* 

Proviso 6.—Where a document is a perfectly plain, straightforward 
document, no extrinsic evidence is required to show in what manner the 
language of the document ls related to existing facts But whore the 
terms of the document themselves require explanation, then evidence can 
he led within the restrictions laid down in this proviso 3 The language of 
this proviso is rather vague It is true that evidence of the circumstances 
surrounding a document is admissible, but it is admissible only for the 
purpose of throwing light on its meaning It is not permissible to con 
aider the surrounding circumstances with a view to holding that a docu 
ment which on the face of it is a sale-deed is intended to operate as a 
mortgage There must lie some limit to the suggestion that the surround 
mg circumstances can alwajs be scrutinized so as to enable the Court to 
alter or change the nature of a document to something different from w bat 
it purports to be Otherwise, there can be no certainty as to the propt 
<onstruction to be placed on a document which to all appearance is uu 
ambiguous 1 

Extrinsic evidence is receivable of every material fact which will 
•enable the Court to ascertain the nature and qualities of the subject- 
matter of the instrument, that is, to identify the persons and things to 
■which the instrument refers 5 Previous correspondence between tho 
parties for the purpose of explaining anything in a document before the 
<_ourt is admissible 5 

Deed ol one kind could be proved to be deed of another kind —Extrinsic 
evidence is admissible for the purpose of showing that a document, which 

' a deed of 

■ been sub- 

4 „ o be a sale 

with an agreement for a resale and repurchase at the same price at a 


1 Best, 
La Gale v 
•2o8 


I2th Edn , a 228, p 213, 
JlaungJ/o,( 15)04) 2 L B It 


* Hutton v Barren, (183C) 1 M fc 
\V 488, A M P R -V M Finn v 
J> oiiuuui daram Chelty <L Co , (1921) 48 
Mad 275 

* Ganpatrao Apaji Jtyjlop v Bapu 
-Tataram, (1910) 22 Born L R 831 

* 2 lartnnd v. Amntruo, (192j) 27 
.Bom. h. R, 051 


8 Bank of A etc Zealand v Simpson, 
[1900] A C 182 

8 Simla Bank Corporation, Ltd v. 
Ball, (1833) P R Ao 2 of 1834 
T Hamf an ntsa v Faiz un ntsa , 
(1911) 13 Bom L. R 391, 33 All 
340, r C , btrajnddm Haidar v. I sab 
Haidar, (1921) 49 Cal 161 
8 Badhaica Mai v. Ihra, (1883) 
P. R No 30 of 1884 
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certain date as a mortgage b) conditional sale 1 , or that a deed of sale 
was m reality a deed of exchange 3 

"Where at the time of executing a document, a representation is made 
that the document though m form a sale deed will not be enforced as 
against the executant as a sale deed and where on the faith of that re 
j resentation the executant executes the document, the sale deed cannot 
be upheld as a sale-deed as against him 3 

This pioviso does not cover facts which are intended to show that 
the language of the document meant the exact opposite of what it purports 
to mean There is no necessity for the explanation of the language used 
m relation to existing facts The only object or use of such evidence, if 
admitted would 1 c to show that the language was intended to mean some 
thing which is utterly incapable of being expressed by that language 1 
Where a document for instance has stood more than fifty jears it in 
extremely undesirable to allow evidence to be led to show that the docu 
raent is not what it appears to he on the face of it s 

Sections 93 97 partly develop and partlv restrict the principle laid, 
down by this proviso 

Cases—Where b> a deed of settlement, almost the whole of the 
settlor s immovable property was transferred to trustees together ‘ with 
buildings and appurtenances thereto and the question was raised as to 
whether certain specific properties were included m the deed it was held 
that the ambigiutj in the deed being latent in construing the deed the 
subsequent conduct of the parties thereto can be lcgitunately looked into 
under this proviso for the pur] ose of ascertaining to what persons or 
things the expressions used therein were intended to applv 6 

93 Whi n the 1 inguage used in a document iw, on 
LvSencTio c* f lts ^ ace » ambiguous or defective evidence 
plain or amend ma> not be given of facts which would 
numt 8U °' 13 d ° cu ®hov it** meaning or supply its defects 
Illustrations. 

(a) A agrees m writing to sell a horse to B for Rs 1,000 or Rs 1 600 
Evidence cannot he given to show which price was to be given 

(h) A deed contains blanks Evidence cannot be given of facts 
which would show liow the} were meant to bv. filled 
C 0 M M r N T 

There are two soils of ambiguities of words, patent and latent Patent 
la that w hich apj ears to be ambiguous upon the deed or instrument, latcrit 

1 A arasingerjt v Panvagatilt 1 arlta L R. 287 
furadkt P Cant (1924) 47 Mad 720 27 4 Ganpatrao Apaji Jagtap v £ap* 

1 o«u L U 4 f C Tvkaram, (1019) 22 Bom L U 831 

i iukn Lai v Ran Lai, (1927) SO ® St Ira man a Ayyar \ Raja Rajah 
All 69 u-ara Dorat (101G) 40 Mad 1010 Sfco 

* Aaralbai Fukfland v Suufcai Cenu Mating Sauna v Main g So Ilia, (1894/ 

A art* (1906) 8 li m L. R 761 2 U B R (1802 1896) 339 

* Ae«Aatrao v Jtiya, (19C0) 8 Rom 
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is that which seems certain and without ambiguity, for anything that 
appears upon the dee l or instrument but there is some collateral matter 
out of the dee! that breeis the anibiguiti 1 A good test of the difference 
ii to put the instrument into the hands of an ordinary intelligent educate 1 
»erson If on pirusil he s-e-. no ambiguitv but there is ne\erthe!°ss an 
imccrtamti a*, to its application the ainbiguitj is latent, if he detects 
the ambigiuti from merelv reading the instrument it is patent Thus, 
in illustration (6) the blanks woul 1 be pitent ambiguities and the\ could 
not be fille 1 in h\ ] arol testimony as to the intention of the parties, etc 
In the illustration to s 9 j no one could detect anj ambiguitj from merel) 
reading the instrument The ambiguitj does not consist in the language, 
but is introduce 1 b\ extrinsic circumstances* 

l nder this section if the language of a deed is, on its face ambiguous 
or defectne no evidence can be gnen to make it certain 3 

The duty of the Court is alnavs interpretation , to find out not what 
reallj was the intention of the parties as distinguished from what mere 
words expressed but merely to find out the meaning of the words used by 
them 4 To put a construction on a document is to find out the meaning 
of the signs and words made upon it and their relation to facts 5 The 
question is not what was the mtentton of the parties, but what is the 
meaning of the words tbcj hate used® 

Extrinsic e\ idence of ex ery material fact which will enable the Court 
to ascertain the nature and qualities of the subject-matter of the mstru 
nient, or, m other words to identify the persons and things to which the 
instrument refers is admissible’ Thus where there is a written agreement 
to deliter a quantity of gram at a particular time parol e\ idence is 
admissible under certain limitations to show what kind of grain the con¬ 
tracting parties had in their contemplation at the time the contract wn« 
n ade ! 

Sections 91 and 92 define the cases in which documents are exclusite 
evidence of the transactions winch they embody Sections 93 99 deal with 
the interpretation of documents by oral evidence 

94 When language used m a document is plain m 

Exclusion of itself, and when it applies accurately to 
* V1 o*f exiB ting facts, evidence ma) not be given 

document to ex to show that it was not meant to apply to 
istmg f Acts such facts 

Illustration 

A sells to B bj deed, mj estate at Hampur containing 100 bighas ’ 
A has an estate at Ttampur containing 100 bighas T \ idence may not 

v West 12th E*ln s 22C p SU 8 Stephen a Dig Art 91 

1 Norton a 633 pp 351 J52 8 It ekman v Ca slurs (1833) 5 11 

* Denjit y F,timber (1876) 1 All & \1 6al, 6C3 

275 i I alia Halaj i v Stdoji Ao idaji, 

* Doe lent Ou>ill>n v OuilUm (1833) (1603) 5 B H C (A C J ) 87 

SB A 4il l"’, 129 * ItiJ 
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be gi\cn of tbe fact that the estate meant to be sold was one situated at a 
different place and of a different size 

COMM FNT 

Under tins section evidence to show that common words, whose 
meaning is plain not appearing from the context to ha\e been used in a 
jieculiar sense have been in fact so used, is not admissible* Where the 
linguage in its ordinary sense properlv applies to the facts without any 
difficulty evidence to show that it bears a different meaning will be re 
jected as it contradicts the document 

The intention of the parties to a document whose language is plain 
and unambiguous should be gathered from the language of the document 
itself without resorting to surrounding circumstances for aid 3 

95 When language used in a document is plain 
Evidence as to m itself, but is unmeaning in reference to 

document un ’ , , ° . . 

meaningmrefer existing facts, evidence may be given to 
f«ts tl> eiut,ns show that it was used in a peculiar sense 

Illustration 

A sells to B by deed, * my house in Calcutta” 

A had no house m Calcutta, but it appears that he had a house at 
Howrah, of which B had been in possession since tbe execution of the deed 
These facts may be proved to show that the deed related to the house 
nt How rah 


COMMENT 

Hus section and s 97 contain important exceptions to the geuertl 
rule hid down in s 91 The illustration to this section shows that if V 
sells to B * my house in Calcutta , and if A has no house m Calcutta but 
has a house in Howrah, of which B has been in possession since the exc- 
(ution of the deed, these facts may be proAcd to show that the deed 
related to the house in Howrah* Where a sale-deed describes the hnl 
sold b) wrong sur\ey numbers, extrinsic exidence is admissible to show 
that the lands intended to be sold and actually sold and delivered were 
1 inds bearing different sun ey numbers 4 W here there is sufficient 
description set forth of the premises by giving the name of the particular 
field or otherwise, a false description added thereto (e g, the mention if 
a wrong survey number) may be rejected 5 

The section is based upon the maxim faUa demonstrate non noert (a 
false description does not ^ itiate the document) 

1 Stqlcna Dig Art PI 30 Mad 307 

* It'ibn v Ai taram, (1001) 3 Ikm 4 Ibid _ 

r„ R TCS * Aantoya v Kanin (1002) 4 D«n 

8 Kan jpi Goundan alias Tbo/pala I it 671 JIahabir I ra’ad v J lasiat 
Co in-fa* v PtnaViamU Govndan (190') vlM, (191 r ) 38 AH 103 
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96 When the facts are such that the language used 
Evident *s to unght have been meant to apply to any 
application of one, and could not have been meant to 
can^appir to'one apply to more than one, of several person'; 
«nir of -wcrai or things, evidence may be given of facts 
ver-ons which show which of those persons or 

things it \\a<- intended to apply to. 

Illustrations 

(а) V agrees to sell to B, for Its 1,000, “jnj white horse” A has 
two white hordes Fvidenee may be given of facts which show which of 
them was meant 

(б) A agrees to accompany B to Haidarabad Evidence maj he 
given of f lets showing whether Haidarabad in the Dekkhan or Haidarabad 
in Sind was meant 


COMMENT 

Where the description m the document applied equally to any one 
of two or more subjects evidence to explain its language is admissible 
Where the language of a document, though intended to applj to one 
person or thing onl), applies equally to two or more, and it is impossible 
to gather from the context which was intended, an equnocation arises, 
i g when the same name or description fits two persons or things accurate 
Iv when the same name or description fits one exactly and the other but 
tolerably when the same name or description fits two objects equally 
hut subject to a common inaccuracy, provided that the inaccuracy be •x 
mere blank or applicable to no other person or thing 

This section modifies the rule laid down ms 91 by providing that 
i here the language of a document correctly describes tw’o sets of cir 
tumstances but could not have been intended to apply to both, evidence 
may be gl\ en to show to which set it was intended to apply Here the 
language is certain The doubt as to which of similar persons or things 
the language applies has been introduced by extrinsic evidence 1 

Proof maj be gi\en of e\ery fact which identifies any person or thing 
mentioned in a document m which the relation of the words to facts baa 


which the document relates* 


» Voetleo UueocUv HvkocU (1839) (191C) 2 U B R 110 

6 XI &, \\ 333, \ja Cho v ill St Mi * Stephen’s Dig, Art 91 
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be given, of the fact that the estate meant to be sold was one situated at a 
different place ard of a different size 


COMMENT 


Uidcr this section evidence to show that common words whose 
meaning n> plain not appearing from the context to have been used in a 
[wculiar sense have been in fact so used is not admissible 1 "Where the 
linguage in its ordmarj sense properlv apj lies to the facts without an) 
difficulty evidence to show that it bears a different meaning will be re 
jectcd as it contradicts the document 

The intention of the parties to a document whose language is plain 
and unambiguous should be gathered from the language of the document 
itself without resorting to surrounding circumstances for aid 2 


95 When language used in a document is plain 
Evidence as to ln jtself, but is unmeaning in reference to 
mean ng m refer existing facts, evidence may be giien to 
lac” t0 eJC,sl,ng show that it was used m a peculiar sense 


Illustration 

A sells to B by deed my house in Calcutta 

A had no house in Calcutta but it appears that be had a house at 
Howrah of which B had been in possession since the execution of the deed 
These facts may be proved to show that the deed related to the housi 
at Howrah 


COMMENT 

Hus section and s 97 contain important exceptions to the geneui 
rule laid down in s 91 The illustration to this section shows that if A 
sells to B my house in Calcutta and if A has no house in Calcutta but 
1 as a house in Howrah of which B has been m j ossession since the ere 
cution of the deed tl ese facts may be prov ed to show that the decal 
related to tl e house in How rah* \\ here a sale deed describes the Ian l 
sold by wrong survey numbers extrinsic evidence is admissible to slow 
that the lands intended to be sold and actuall) sold and delivered were 
linds bearing different survey numbers 4 Where there is sufficient 
description set forth of the premises b) giving the name of the particular 
fidl or otherwise a false description added thereto (e g , the mention <t 
a wrong survey numler) maj be rejected 5 

The section is based upon the maxim falsa demon'tratio i on toctl (a 
false description does not vitiate the doct nsent) 

l Stej 1 cn « I> R Art PI 30 M* 1 307 

* Ilab, V Sitaram (1001) 3 Bom * Jbi I 

I R ~C8 • Santana v Sot (ti (100*) 4 Ron 

* har pjn Coundan alas Tha) pala I R 871 Malabr l ra<a l v Jtasfot 
Goundan v Pertalbambi Goundan {1<K» ) vthh (10lf>) 38 All 103 
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96. When the facts .are such that the language used 
Evidence •» to might have been meant to apply to any 
ipphcati«n «f one, and could not 1 ave been meant to 
c“n S «ppKtoVne a ppl>’ to more than one, of several person'; 
i.niv of «ever»i or things, e\ idence may be given of facts 
pennn* which show which of those persons or 

thing'; it was intended to apply to 

Illustrations 

(a) \ agrees to sell to B, for Its 1,000, “mj white horse” A has. 
two white hor»es Evidence maj be given of facts which show which of 
them was meant 

(b) A agrees to accompany B to Ilaidarabad Evidence may he 
gi\en of facts showing whether Ilaidarabad m the Dehkhan or Ilaidarabad 
in Sind was meant 


COM MEM 

\\ here the description in the document applied equally to any one 
of two or more subjects, evidence to explain its language is admissibte 
Where the language of a document, though intended to apply to one 
person or thing onlj, applies cquallj to two or more, and it is impossible 
to gather from the context which was intended, an equivocation arises, 
e g when the same name or description fits two persons or things accurate¬ 
ly , when the same name or description fits one exactly and the other but 
tolerably, when the same name or description fits two objects equally 
but subject to a common inaccuracy, provided that the inaccuracy be a 
mere blank or applicable to no other person or thing 

This section modifies the rule laid down ms 91 by providing that 
\ here the language of a document correctly describes two sets of cir 
< umstances but could not have been intended to apply to both, evidence 
may be gi\ en to show to which set it was intended to apply Here the 
language is certain The doubt as to which of similar persons or things 
the language applies has been mtroduced by extnn e ic evidence 1 

Proof maj be given of every fact which identifies any person or thing 
mentioned in a document in which the relation of the words to facts has 


which the document relates* 

* D m Hueocls v //ucoct*. (1630) (1910) 2 D B It 110 

r, M U 333 , \ga Cho v J/» St Sit, 1 Stephen’s Dig . Art 91 
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97 When the language used applies partly to one 
Evidence as to 8e t 0 f existing facts, and partly to another 
Hnguage°to one set of existing facts, but the whole of it 
* f two sets of does not apply correctly to either, evidence 
of tS wh°icTther may be given to show to which of the two 
whole correctly ^ was meant to apply, 
applies rr J 

Illustration 

A agrees to sell to B my land at X in the occupation of Y ’ A has 


COMMENT 

This section is based upon the maxim falsa demolishntio non nocct 
It is only an extension of the provision of s 95 ‘Where m a written 
instrument the description of the person or thing intended » applicable 
tilth legal certainty to each of set eral subjects, extrinsic evidence, mclud 
nig proof of declarations of mtention is admissible to establish which of 
such subjects was intended by the author ’* The rule rejecting erroneous 
description not substantially important is applicable onlj where there is 
enough to show the mtention clearly 

The illustration to this section shows that if A agrees to sell to B ‘ ni\ 
land at X m the occupation of Y snd A has land at X but not in the 
occupation of \ and has land m the occupation of \ but it is not at X, 
evidence may be given to show which was intended to be sold Another 
common case is where land within certain boundaries is sold and is wronglj 
described as containing a certain area the error in area is regarded os a 
mere misdescription and does not vitiate the deed The maxim ilcnon 
strabo falsa non nocet applies* 

98 Evidence may be given to show ttie meaning 
Fvidence as to of illegible or not commonly intelligible 
characters, or foreign, obsolete, technical, 
«tc local and i>rovmu*’l expressions, of ibbre 

v lations and of words used in a pt cuhar sense 

Illustration 

A, a sculptor, agrees to sell to B, ‘all mj mod A has both models 
and modelling tools Evidence maj be given to show which he meant to 
1*11 


1 Tajlor 11th Ldn , a 1226 p 812 Oounlan v Pen ithan Lt Gowdan, (l c 0') 
* haruppa Oovtulan afitM Thoppala 30 Mad 307 
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COMMENT 

Ev idence as to the meaning of illegible characters (e g shorthand 
writers notes) or of foreign, obsolete technical local and provincial ex 
]ires«ions and of words used in a peculiar sense may be given under thi*. 
-ection In such ca«es the ev idence cannot properly be said to \ arj the 
written instrument it onfy explains the meaning of expressions used 
Mercantile usage has given special meanings to many ordinary words 
hvidence of the meaning which the c e words bear in mercantile transactions 
< m be given under this section 

The prmci| le upon which words are to be construed in instruments i® 
vet} )lam—where there B a popular and common word used m an m 
‘•tnunent that word must he construed pnma facie m its popular an l 
common sense If it is a word of a technical or legal character it must 
be construed according to its technical or legal meaning If it is a word 
which is of a technical and scientific character then it must he construed 
according to that which is its pnmarj meaning namely, its technical and 
scientific meanm 0 But befote vou can give evidence of the secondary 
i leaning of a word vou must satisfy the Court from the instrument itself 
«r from the circumstances of the case that the word ought to be construed 
not in its popular or primary signification but according to its secondan 
intention* 

99 Ptrsons who .tie not patties to a document. 
Who mi) give oi their representatives in interest, may 
« vidence of mve evidence of any facts tending to show 

vgreement van ° , , ° ., 

ii. term f a contemporaneous agieement varying the 
.locument terms of the document 

Illustration 

A and B make a contract in writing that B shall sell V certain cotton 
t» be paid for on delivery At the same time the} make an oral agree 
ment that three months credit shall be given to A This could not be 
fthown as between A and B but it might be shown by C, if it affected his 
interests 

COMMENT 

Section 92 forbids the admission of evidence of an oral agreement 
for the purpose of contradicting, varying adding to, or subtracting from 
the terms of a written document as between the parties to such document 
or their representatives m interest The rule of exclusion laid down in 
the section does not apply to the case of a third party who is not a party 
to the document On the contrary, this section distinctly provides that 
persons who are not parties to a document may give evidence tending to 
show a contemporaneous agreement varjing the terms of the document* 

1 Per try J in Holt d- Co. v Col ' Bajuhn Dayal v Pa (to, (100G1 
lytr, (1881) 1C Cb D 718 720 28 All 473 4/4 
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The principle of s 92 does not apply to third ’ persons If it were 
otherwise, third persons might be prejudiced by things recited in the 
writings, contrary to the truth through the ignorance, carelessness or 
fraud of the parties and, who, therefore ought not to he precluded from 
prov mg the truth however contradictory it may be to the written state¬ 
ment s of others 1 

Varying-—In this section the word “varying” only is used, while in 
s 92 the words are contradicting varying adding to, or subtracting 
from But it is difficult to see that in usmg the expression ‘ varying ’ 
<nly, anything less could have been mean* than what is conveyed by the 
several expressions m s 92 and as every ‘ contradicting ’, “adding to’, or 
subtracting from would necessarily be a “varying” of the instrument, the 
Legislature apparently use that expression as sufficient to convey all that 
is denoted by the other different expressions occurring m the earlier section 1 

CASES 

The plaintiff sued to recover one fourth of the price of a house alleged 
to hate been sold by the first defendant, the claim being based upon a local 
custom The transaction between the defendants was ostensibly not a 
‘-ile but a usufructuary mortgage It was held that the plaintiff, not 
being a party to the transaction was entitled to give evidence to show flat 
what purported to be a usufructuary mortgage was not m reality c ucb, 
I ut was in fact a sale 3 

In the case of an alienation of land in which a document has been 
t xecuted purporting to be a deed of gift or of mortgage it is open to a 
third party claiming to exercise a right of pre emption to prove that the 
transaction was in reality one of sale and that the document sought to 
I e impugned was executed in order to conceal its real nature and to defraud 
him of his legal rights* 

100 Nothing in this Chapter contained shall be 
Sa\mg of pro t ih^n to affect an} of the provisions of the 
;rr„T“ Indian Succession Act (X of 161.5) as to 
relating to wills tlie construction of lulls 

1 Tttjlor 11th Fdn , a 1140 p 783 
* Paihatimnl v Sjed halai PaivOiar 


nmmal v Syed Palat Pacvthar, (If03r 
27 Mad 329 „ „ 

* Tara C/icnd V Patdeo j’800) I* ” 
2>io 117 of 1800, T n . Parma AaitJt 
Airapat Pam (1899) I’ T J*o 20 U 
1890 , Meyha Pam v ilalhan Pat, (l9l-> 
P It No G7 of 1912 
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moDI CTION AND FFFEC1 OF EVIDENCE 

(IUPITJI MI 

or THE BUPDFN OF PROOI 

101 \\ hoe\ er desires an) Court to give judgment - 

Bur<i«n i as any legal right or liability dependent 
proof r * * n on the existence of facts which he asserts 
must prove that those facts exist 
When a person is bound to prove the existence of 
my fat* it is ‘'aid that the burden of proof 1 lies on tint 
person 


lllu'tralions 

(a) \ desires a Court to give judgment that B shall be punished for 
a crime which A says B lias committed 

A must pros e that B has committed the crime 

(b) A desires a Court to give judgment that he is entitled to certain 
land in the possession of B by reason of facts which he asserts, and which. 
B denies, to be tme 

A must prove the existence of those facts 
COMMTNT 

Ihe burden of proof lies on the party who substantial!) asserts tbe- 
affimiativ e of the issue It has been adopted m practice not because it is 
impossible to prose a negative but because the negative does not admit 
of the direct and simple proof of which the affirmative is capable, and 
also since it is but reasonable and just that the suitor who relies upon the- 
existence of a fact should prove hts own case In its application, regard 
must be had to the substance and effect of the issue and not to its gram¬ 
matical form , for in many cases a partv, by making a slight alteration in 
the drawing of his pleadings may give th“ issue a negative or affirmative 
form at his pleasure 1 

The part) on whom the onus of proof lies must, in order to succeed, 
establish a prnna facie case lie cannot, on failure to do so, take advan 
tage of the weakness of bi3 adversary s case lie must succeed by the- 
strength of hi3 own right and the clearness of his own proof 

1 Aoi carl r Ltggatt (1836) 7 C A P 6i3 Isylor. IlthEdn ,s 36 4, p 273 
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The general rule that a party who desires to move the Court mu ,f 
prove all facts necessary for that purpose (ss 101-103) is subject to two 

■receptions — 

(a) he will not be required to prove such farts as arc specnll) withm 
the knowledge of the other party (s 100), and 

(f>) he will not be required to prove so much of his allegations m 
respect of which there is any presumption of law («?s 107-113), or, m some 
cases of fact (s 114) m his favour 

I ‘Burden of proof’—This expression means (a) the burden of 
establishing a case and (6) the duty or necessity of introducing ev idence 
The term onus probawfi m its proper use, merely means that, if a 
fact has to be proved, the person whose interest it is to prove it, shoull 
adduce some evidence however slight, upon which a Court could find the 
fact he desires the Court to find It docs not mean that he shall call all 
•conceivable or available evidence It merelv means that the evidence he 
lays before the Court should be suffit lent, if not contradicted to form the 
basis of a judgment and decree upon that point in his fa\ our’ 

CASE 

"Where the plaintiffs who were usufructuarv mortgagees were never 
t,iven possession of the mortgaged property and dul not attempt to recover 
possession until the period of limitation had almost expired it was hel 1 
■on the plea raised b/ the defendants that no ronsi deration had passed, 
ind that the burden of proving that consideration had passed was zighth 
shifted to the plaintiff** 

102 The burden of proof m a suit or proceeding 
On whom bur lies on that person who would fail if no 
■cicn of proof lies evidence at all were given on either side 

Illustration * 

(a) V sues B for land of which B is m possession, and which, as \ 
-assert*, was left to A by the will of C B s father 

If no evidence were given on either side B w ould he entitled to retain 
lus possession 

Therefore the burden of proof is on A 
{b) A sues B for monej due on a bond 

Ihe execution of the bond is admitted, but B says that it was obtained 
by fraud, v\ hich A denies 

If no e\idence w ere given on either side, A would succeed as tLe Lon 1 
is disputed nnd the fraud is not proved 
Therefore the burden of proof is on B 

COMM!NT 

The burden of proof, m the sense of establishing a case, rests uj in tin 
l»artv, whether plaintiff or defendant, who eulstantiallv asserts tie 

1 Untar \ath r Viftjtv Lot, (1H91) t Itikart v Pam Ciantlr?, (1011) 31 
38 A W \ 107 AH 483 
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affirmative of tlie issue 1 When the evidence is all in, and a party in 
troducing it has not, by the preponderate of evidence required by law, 
established his position or claim the decision w ill be against him 

But a part) on whom the burden of proof in the first instance lies, 
ma\ shift the burden to the other side b\ proving facts gning rise to a 
presumption m his favour* 

The partv on whom the burden of proof lies begins 
The burden must be strictly discharged in other words the plaintiff, 
in order to succeed must put the Court in possession of legal and satis 
fictorv evidence and it will not suffice to point to matters of suspicion or 
even to | lausible conjecture' 1 * 


C\SEs 

In a suit on a bond the plaintiff accounted for the non production 
of the bond bv alleging that the defendant had stolen it The defendant 
admitted the execution of the bond but alleged lie had paid it It wa* 
held that the defendant was bound to begin and prove payment, either by 
the j reduction of the bond or other evidence or by both 4 * * 

The defendant m a suit for money secured by a registered mortgage 
to be paid by him to the plaintiff denied the consideration of which he 
had before the registering officer acknowledged the receipt The ouginal 
Court which dismissed the suit would not have decided in faiour of the 
defendant but for its having been shown on an inspection of copies, 
officially certified of income tax returns made bv the plaintiff, that he had 

* . J .1 . » iV _ ft 


AVhere execution of a bond is admitted and the bond contains an 
admission that consideration had passed, it is for the executant to get nd 
of tie admission which he has made in the bond It is not enough for 
him to prove that, prior to the institution of a suit on the bond, he denied 
receipt of consideration even if such demal w as made before the registering 
officer* Where an unregistered document, the execution of which is 
admitted or proved, contains an admission of the payment of the con 
siden*ion the onus lies on the person executing the document to prove 
that what he himself admitted to be true was as a matter of fact, false and 
that he did not receive the consideration 7 


I 14 

* Jlano Alohun Chast v Alothara 
MohunRoj (1881) 7 Col 22a 

* llamabat \ Ramehandra (1905) 7 
Bow L P 293 

4 Chum Kuar v Uda i Ram (1883) 0 

All 73 

* AU Khan Bahadur v Indar Parshad 

(1890) 23 Cal 9u0, r c 


6 Mahabir Prasad Rax BMham 
Dayal (1904)27 AU 71 Seo Aehaya v 
■Slaunj Po Saing, (1020) 10 L B P. 
264 

4 Ram Chand v Chhunnu Mat (1925) 
0 I-ah 470 f b, disapproving If a nr 
Singh v Jai Copal, (I88S) P. p, N 0 17 
of 1883 
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It lies on him who asserts it to prove that the law of the Native State 
<lifters from the law in British India, and in the absence of such proof it 
must be held that no difference exists except possibly so far as the law in 
British India rests on specific acts of the Legislature 1 

Where a claim is made under an alleged mortgage against a bona 
Jide purchaser for value, and the defendant puts in issue the genuineness 
of the transaction the onus is upon the plaintiff of proving pruna facie 
the bona fides, as well as the actual execution, of the mortgage, and if 
the Court discredits the plaintiffs witnesses as regards the bona Jules of 
the transaction, it is at liberty to dis miss the suit, although the defendant 
gives no substantial evidence of fraud 2 

A plaintiff who charges another with fraud must himself prove the 
fraud and he is not relieved from this obligation because the defendant 
has himself told an untrue story 3 

103 The burden of proof as to any particular fact 
Burden of lies on that person t\ho wishes the Court 
j root fts to parti to believe in its existence, unless it is 

■cuiar facta provided by any law that the proof of that 

tict shall lie on ani particular person 

Illustrations 

A prosecutes B for theft, and wishes the Court to believe that B ad¬ 
mitted the theft to C A must prove the admission 

B wishes the Court to believe that, at the time in question, he vs as 
elsewhere He must prove it 

COMMENT 

This section differs from s 101 By s 101 the party has to prove the 
whole of the facts which he alleges to entitle him to judgment when the 
burden of the pro< * '•** ~ fru * 1 ' 1 ‘ 

one particular fact 
v\ hole of the facts 
up the accused s gi 
wishes to prove a 

If the prosecutor wishes to prove the case not by independent oral test! 
inonj, but by the isolated fact of the accused’s admission or if he wishes 
to throw that in as an additional fact he must prove it 1 

As an instance of a provision of law that the proof of a particular fact 
shall be upon a particular person sec s 44 of the Criminal Procedure Code, 
which sajs that all persons shall give information of the commission of 
< ertain offences to the nearest police officer or Magistrate, and throws 
uj on such persons the burden of proving reasonable excuse for not doing 
*o 

1 Raghunalh Sluktand v Varjtiandat (18S0)0Ca1 23 s 
\!<xdan]i (I00G) 30 Bom 578, 8 Bum * Jlahomtd Qokb v ilahomtd Bull t* 
1- H 6*5 man, (1801) 21 Cal 61* 

1 JJrajahicare Peshalar v Badhanuddt, * Norton, 239 
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104 The buiden of proving any fact necessary to 

Burden of pro be proved in order to enable anv person 

proved to make to gi\e eMdence of any othei fact is on 
evidence admis the pur on tvlio wishes to giv e such evidence 

Illustration « 

(а) A wishes to prov e a, dying declaration by B A must prove B a 
death 

(б) A wishes to prove by secondary c\ idence the contents of a lost 
document 

A must prove that the document has been lost 
COMMENT 

1 its e f[ ec fc i, as ti^ 

with the illustration* 

attached to that «ection 

CASE 

A merchant bearing a French name, man led a Trench woman in 
Bntish India v ithout contract Some time after the marriage he settled, 
on trust certain immo\able property in Calcutta Later on, the property 
was sold anil the sale proceeds invested m some funds It was contended 
that the settlor was a Frenchman with Trench domicile and, as such, the 
Trench law It was held 

that the bu n of French 

domicile wa they must 

conclusively prove it 1 

105 When a person is accused of any offence, the 
Burden of pro burden of pioving the cxibtencc of cir- 

'Mused'to^ae! cumstan^es bringing the ci'-e within any 
within excep* the General Exceptions 1 m the Indian 
t,on * Penal Code, or within an) special exception- 

or prov iso contained in any other part of the same Code, 
or m any law defining the offence, is upon him, and the 
Court shall presume the absence of such circumstances. 

Illustrations 

(a) A, accused of murder, alleges that, by reason of unsoaadness of 
lumd he did not know the nature of the act 

The burden of proof is on A 

(b) \ accused of murder, alleges that by grave aud sudden provo¬ 
cation he was deprived of the power of self control 

1 Bonnaud v EmkCHarnol (1005) 32 Cal 631 
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The burden of proof is on A 

(c) Section 325 of the Indian Penal Code provides that whoever, 
except in the case provided for by section 335 voluntarily causes grievous 
hurt shall be subject to certain punishments 

A is charged with voluntarily causing grievous hurt under section 32 r > 
The burden of proving tbe circumstances bringing the case under 
section 335 lies on A 


C 0 AIM ENT, 

This section is an exception to the general rule that in criminal trial* 
the burden of proving every fact essential to bring the charge home to 
the accused lies on the prosecution 

In all criminal cases it is incumbent on the accused to pro\e the 
existence (if anv) of circumstanci s which bring the offence charged within 
the general or special exceptions or provisos contained m anv part of the 
Penal Code or in any law defining such offence 1 

An accused person who at his trial has not pleaded the right of private 
defence but has raised other pleas inconsistent with such a defence cannot 
in appeal 6et up a case founded upon the evidence taken at his trial tha*~ 
lie acted in the exercise of the right of private defence neither is the Court 
competent to raise such a plea in behalf of the appellant 1 

1 ‘General exceptions’—The general exceptions here referred to 
are those applicable to all crimes and are given m Chapter IV of tli 
Indian Penal C ode 

2 ‘Special exception’—Special exceptions are those which an. 
rest noted to a j articular crime 

BunWw oi 106 \khen any latt is especially witlnn 
j««i»iiY f *withn Knowledge of any person, the buiden of 
tnnwiedt,? pioving that fact is upon Ium 

Illustrations 

(a) AMien a person does an act with some intention other than tint 
which the character and circumstances of the act suggest the burden of 
I rov mg that intention is upon him 

(h) \ is charged with travelling on a railway wi*hout a ticket Tic 
burden of j roving that he had a ticket is on him 
( O M Al i \ T 

This section lays down the pnnciile that where the knowledge if 
the subject matter of an allegation is peculiarlj within the province t f 
one j artv to a suit, tbe burden ol j roof must lie there also Thus, for 


i Sec A ja J/ya v A»ny Fmptror * Queen Empress r Timmal, 
(10151 8 U 11 Is 30G Emperor v 21 Alt 122 
Monia (10*") 29 Bom L.R 713 



«fc<" IUj- 106] 


BURDE\ OF PROOF 


wa u>e In such cases the Courts are entitled to draw hostile inferences 
and J resumptions from the action and statements of the servant* 

There is no difference between corporations and individuals with 
regard to the burden of proof 

C \SES 

In a suit bj a principal against an agent for an account on the fact of 
i„ency lemg established it is the duty of the Court to direct in account 
to be taken of the defendant s dealings as agent When once the plaint 
iff has shown tbit the defendant is an accounting party it is then 
for the defendant to prove the amount of his receipts and disbursements® 
The burden of proving the amount of memo profits actually received 
i» on the pe 
that might 
occupation 

Several jersons were found at eleven oclock at night on a road just 
utMlc the city of Agra all earning arms concealed under their clothes 
None of them had a license to carry arms and none of them could give 
my reasonable explanation of his presence at the spot under the particular 
(ireumstaneex It was held that they were guilty under s 402 of the Indian 
Penal C >de as it was not shown by them that the object for winch they 


j recautions to avoid damage to property adjacent to the line by reason 
of sj arks from engines 9 


1 \tar i v Alito* (1893) 16 Mad 
238 24a 

* ( urtaLsh Singh v G trdial Singh 
(HP - ) 29 Bom L R 139” p c 

8 Tha Due v i Uagappa f'hetly (1907) 
41 It! 211 

* S na Meal v King Emperor (1924) 
2 Ran 476 Haang Petit v 31 a The 
\gue (1924) 2 Ran 519 

» Lach ni ora n v Chairman of the 


Ranchi 31 tntctpal ly (1916) 1 PLJ 168 
8 Payhunath v Qanpafji (1904) 2 < 
All 374 

1 Rama l la v \egatam (1923) 47 
Mad 800 

* Queen Emprtts v B/olu (1900) 23 
All m 

8 The Secretary of State for India v 
Dicarl a Praiad (19“7) 49 All 559 


r r 
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The burden of proof is on A 

(e) Section 325 of the Indian Penal Code provides that whoever, 
except in the case provided for by section 335, voluntarily causes grievous 
hurt, shall be subject to certain punishments 

A is charged with voluntarily causing grievous hurt under section 325 
The burden oi proving the circumstances bringing the case under 
section 335 lies on A 


COMMENT! 

This section is an exception to the general rule that m criminal trial* 
the burden of proving every fact essential to bring the charge home to 
the accused lies on the prosecution 

In all criminal cases it is incumbent on the accused to prove the 
existence (if anj) of circumstances -which bring the oSence charged withtn 
the general or special exceptions or provisos contained in an) part of the 
Tenal Code or m any law defining such offence 1 

An accused person who at his trial has not pleaded the right of private 
defence but has raised other pleas inconsistent with such a defence, cannot 
in appeal set up a case founded upon the evidence taken at his trial, that 
lie acted in the exercise of the light of private defence, neither is the Court 
(ompetent to raue such a plea on behalf of the appellant 8 

1 ‘Oeneral exceptions’—The general exceptions here referred to 
ire those applicable to all crimes and are given m Chapter IV of tl * 
Indian Penal Code 

2 ‘Special exception’—Special exceptions are those winch arc 
TestiKted to a j aiticulai crime 

Burden U f 106 When an) fact is especially tuthm 
5235 1 “within the knowledge of any person, the biuden of 
Knowledge pioving that fact is upon him 

Illustrations 

(a) When a person does an act with some intention other than that 
which the character and circumstances of the act suggest, the burden of 
j roving that intention is upon him 

(0) Via charged with travelling on a railway \s\H\out a ticket The 
burden of proving that he had a ticket is on him 
COMMENT 

This section lajs down the pnnciile that where the knowledge of 
the subject matter of an allegation is peculiarly within the province of 
one fart) to a suit, the burden of proof must lie there also Thus, for 

1 Sre A ilya v Amy Fmperor * Quern Empress » Tuntnal, (IS*! 1 -) 
(10151 SUB K 30C, Imptror \ 21 All 122 

tlhondu (1927) 29 Bom L. It 713 
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Section I OS —If a person has not been heard of for seven jcars, there 
is a presumption of Ian that he is dead , but at what tune w ithm that time 
he died is not a matter of presumption but of evidence, and the onus of 

seven 
v hicli 

This section ruses no pire«uniption as to the time of a persons death 
It is incumbent on him who alleges that a person died at some antecedent 
date to pro\e that fact hj evidence The question for which provision 
is mad** m this section is the que tion whether a man is alive or dead when 
the question of death is rni ed and not whether he was ali\c or dead at 
■some antecedent d-te 1 If the period winch has elapsed since the time 
that the person whore death is m question was last heard of is more than 
*>even jcars there is no {resumption that such ]erson died during the 
first period of seiin jeirs and not at any subsequent period 3 

Section 10S does not require that tl e Court should hold the per on 
dead at the expiration of the -e\en jcars therein indicated but merely 
provides that the burden of proving tint he is nine at the time of the 
*uit is shifted to the p erson who affirms it* 

The presumption of Mahomcdan hw that when a person has dis 
■appeared and has not hocn heard of for a certain number of years lie is 
dead and further that as regards p rop crt\ coming to him by inheritance, 
J e must be deemed to have died at the date of 1 is disappearance is a rub 
of cy idence only and must l e taken to li no been sup erseded bv this section* 
Tl e earliest date to wl ich the death can be p rcaui led can oi lj le tho 
date yyhen the suit to claim that right is filed It cannot ha\e a further 
retrospective effect 6 

The rule of Mahomed in law that a missing person is to be regarded 
■as alne till the exp lry of ninety jears from the date of his birth is over 
ruled hj this section 1 So is the iuIc of Hindu law that twelve years must 
■elapse before an absent person of whom nothing has been l»ard during 
tl is period can be p resun ed t i be dead 

CASTS 

The plaintiff sued in I )11 as a reversioner to recover possession of 
property alienated bv a Hindu widow The widow had disappeared in 
18 Gj and was not heard of since 1870 The Court of first instance decided 
m plaintiffs favour and lull that under this section the Court should 


1 Rango v V d yepj (1898) S3 
It m 291) 300 f opa 1 B) Ji v Mnnaji 
< a ji (19*’°) 47 li m 451 2 It m 1 
1 134 Lah-banl\ Ran r p( r (19 5) 
Pit 312 28 li iu L R S l c 
C ntskVtu Uror In rt (1l^O) 4 Cal 
16C 

* Fant Bl thin Bi trjt t S urjja 
I aula Roy Chou. Ihry (190") 35 Cal > 
-Anrlt v LalSih (1909) 57 Cal 103 
JMtharat v \aj h Khan (1917) T K 


N 38 of 101S 

8 Muha ni a l Sharif \ Parulr, 4Zt, 
(1911) 54 All 30 p B 
* \araynn I hngwanl \ SI anuena 
Tn la! (190 ) 8 Bom L K ."e 
1 Ha raj tot nut \ 4bul II al td, 
(19 >1)43 MI 073 

® Jesla Inr v Rat Dual (1919) *>2 
Bom L R 771 

7 J la har fli v Budk Singh (1SS4) 7 
All 297 p a 



226 


TOE LAW OP EVIDEh CE 


[ciur*vn 


107. When the question is whether a man is alive 
\m* U deat f h P o°f or ^ ea ^> it is shown that he ivas alive 
personLootm*to within thuty years, the burden of proving 
have been alive that he is dead is on the person who affirms 

within thirty r 

yeais It. 

108 Provided that when tlie question is whether 
Burden of ro a man ls a ^ ive or dead, and it is proved 
vmg^bat person that he has not been heard of for seven 
is alive who has y ear s by those who would naturally have 
for seven years nearti of mm if lie had been alive, the 
burden of proving tiiat ne is alive is shifted 
to the person w ho affirms it. 

COMMENT. 

Sections 107 and 108 must be read together because the latter is on!} 
a proviso of the rule contained in the former, and both constitute one ink 

These sections taken together do not lay down any rule as to the exact 
time of the death of a missing person, so that whenever the question os 
to the exact time of death arises it must be dealt with according to the 
evidence and circumstances of each case, when the death is alleged to have 
occurred at any time not affected by the presumption of law as to the 
seven jears 1 

There is no presumption m law that a person was alive for seven jears 
from the time when he was last heard of These sections deal with the 
procedure to be followed when a question is raised before a Court, as to 
whether a person is alive or dead, but do not lay down any presumption 
03 to how long v man was alive or at what time he died Assuming that 
the Court could make a presumption that a person was alive for seven 
jears after he was last heard of, it depends on the circumstances of each 
case, whether the Court could draw such a presumption or not* A person 
shown to have been once living is in the absence of proof that lie has not 
been heard of withm the list seven jears presumed to be still alive T l ‘ 
presumption is in favour of the continuance of life and the onus of proving 
the death lies on the party who asserts it* 

Section 107.—This section provides that if it appears that a person 
whose present existence is in question, was nhvt. within thirtj jeare, and 
nothing whatever appears to suggest the probability of Ins leing deni, 
the Court is bound to regard the fact o! his "till being alive ns proved Ihit 
as «oon as nnvtlung apj care which suggests the probability of his being 
deaf, the presumption disappears, and the question has to be determined 
on the balance of proof* 

» Dlarvp v ( obiad Sana (1886) 8 » Tam v Ptkht Ham (1920) 1 Lab 

\ll OH 654 

* I 'tramma v Chenna Rtdd%, (1012) * Marl.br, 83 

37 Mad 440 
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Section 10S—If a person has not been beard of for seven years, there 
is a presumption of law that he is dead, but at what time within that time 
he died is not a matter of presumption but of evidence and the onus of 
proving that the death tool ) lace at any particular time within the seven 
years lies upon the person who claims a right to the establishment of which 
that fact is essential 1 

This section raises no presumption as to the tune of a person s death 
It is incumbent on liuu who alleges that a person died at some antecedent 
date to prove that fact bj evidence The question for which provision 
is msd»* in this section is the question whether a man is alive or dead when 
the question of death is rai ed and not whether he was ah\e or dead at 
some antecedent date’ If the period which has elapsed since the time 
that the person who'e death is in question was last heard of is more than 
-•even years there is no presumption that such person died during the 
first period of seven years and not at any subsequent period 3 

Section 10S does not require that the Court should hold the person 
dead at the exf nation of the seven years therein indicated but merely 
provides that the burden of proving that he is alive at the tune of the 
•suit is shifted to the jicr-on who affirms it* 

The presumption of Mahomedan law that when a person has dis 
-appeared and has not leen heard of for a certain number of vears he is 
dead and further that as regards | lopertv coming to him by inheritance, 
he must be deemed to have died at the date of 1 is disappearance is a ruh 
of evidence on!) and mu t be taken to have been superseded bv this section* 
The earliest date to which the death can be j resumed can only be the 
date when the suit to claim that right is filed It cannot have a further 
retrospects e effect® 

The rule of Mahomedan law that a missing person is to be regarded 
-as alive till the expiry of ninety years from the date of his birth is ovei 
ruled by this section 1 So is the rule of Hindu law that twelve years must 
■elaj se before an absent person of whom nothing has been heard during 
this period can be prp*ui ied to be dead 

CASES 

The plaintifl sued in 1911 as a reversioner to recover possession of 
property alienated b\ a Hindu widow The widow had disappeared in 
18 Gj and was not heard of since 1870 The Court of first instance decided 
jn plaintiff s fav our and held that under tl is section the Court should 

1 Rnngo v Hud yeppa (1898) 23 No 38 of 1918 

loin 2JC 309 Oopa’Jih J \ Hanajr * 1 Iulamnad Var,f \ Bar de Ale, 

<a j» (1922) 47 Bom 4oI 2a B m 1 (1911) 54 All 30 r a 

1 134 Lai hand v Ra r jCr (1925) * V rajan Rhaguant v Slnntuat. 

r Pat 31* 28 B m L B 85j r r Tr i bal (190j) 8 B ro L F 2°t> 

Ganesh Bag turora In re (l9't») ICil * Ha raj Fohma v 46ui Wahul, 

Igr (19**1) 43 AU 6'3 

* Fori BJ uhan Bn wj» t Surjya 6 JtgJanlarv Fa* Diiali (1919) *2 
I I la Ray C/oudhry (1907) 3 > Cal 2 Bom LB 71 

Aarliv LalSah (1909) 37 Cal 103 » Va har AU v Budh Singh (1SS4) 7 

Jiukarat v \aj b Khan (1917) P Jl AU ”S7 r b 
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107. Wlien the question is whether a man is alive 
auf^eaufof or ^ ea< ^> Hn ^ 1S shown that he was alive 
person know to within thnty years, the burden of proving 
ha 7° be f? aI,ve that he is dead is on the person who affirms 

'within thirty. r 

ycats It. 

108. Provided that when the question is whether 
Barden of ro a Inan 1S a ^ lve or dead, and it is proved 

vmg'that pewon that he has not been heard of for seven 
1S nhve who his years by those who would naturally have 
for seven yea W neard of him if lie had been alive, the 
burden of proving tliat lie is alive is shifted 
to the person who affirms it. 

COMMENT. 

Sections 107 and 108 must be read together because the latter is Gill} 
a proviso of the rule contained in the former, and both constitute one rule 

These sections taken together do not lay down any rule as to the exact 
time of the death of a missing person, so that whenever the question as 
to the exact time of death arises, it must be dealt with according to the 
evidence and circumstances of each case, when the death is alleged to have 
occurred at any tune not affected by the presumption of law as to the 
seven jean 1 

There is no presumption in law that a person was alive for seven jears 
from the time when he was last heard of These sections deal with the 
procedure to be followed when a question is rawed before a Court, os to 
whether » person is alive or dead, but do not lay down any presumption 
as to how long a man was alive or at what time he died .Assuming that 
the Court could make a presumption that a person was alive for seven 
jears after ho was last heard of it depends on the circumstances of cadi 
cose, whether the Court could draw such a presumption or not* A person 
shown to have been once living is in the absence of proof that lie has not 
been heard of within the last 6cvcn years, presumed to be still alive T1 * 
presumption is in favour of the continuance of life and the onus of proving 
the death lies on the party who asserts it* 

Section 107.—This section provides that if it appears tint a j»erson 
who'e present existence is in question, was nltve within thirty Jean, and 
nothing whatever appears to suggest tho probability of lus King dead, 
the Court is bound to regard the fact of his "till King ahv e as prov ed IKt 
ns soon as am thing appears which suggests the probability of lus King 
dea l, the presumption disappears, and the question has to be determined 
on the balance of proof* 

1 Dharvp v Cobmd Sarait, (1880) 8 * Tam v J\Ui fort, (1920) 1 bat' 

Ml OH 531 

* l teramnta r Chenna J!eddi, (1012) * JIarkby, S3 

37 Mad HO 



SECS 107 10S] 


BURDEN OF PROOF 


227 


Section 108 —If a person has not been beard of for seven years, there 
is a presumption of law that he is dead, but at what time w ithin that time 
he died is not a matter of presumption, but of evidence, and the onus of 
proa in? that the death took place at any particular time within the seven 
y ears lies upon the person who claims a right to the establishment of which 
that fact is essential 1 

This section raises no presumption as to the time of a person s death 
Jt is incumbent on him who alleges that a person died at some antecedent 
■date, to prove that fact by evidence The question for which provision 
is mad** m this section is the question whether a man is alive or dead when 
the question of death is ru ed and not whether he was alive or dead at 
■some antecedent date 1 If the period which has elapsed since the time 
that the person who*e death is in question was last heard of is more than 
•seven years there is no presumption that such person died during the 
first period of seven years ind not at any subsequent period 3 

Section 108 does not require that the Court should hold the person 
•dead at the c\piration of the seven years therein indicated but merely 
provides that the burden of proving that he is alive at the tune of the 
-suit is shifted to the ]>cr«on who affirms it* 

The presumption of Mahomcdan law that when a person has dis 
■apl eared and has not 1 een heard of for a certam number of vears he is 
•dead, and further that as regards piopertv coming to him b\ inheritance, 
he must be deemed to have died at the date of his disappearance is a rule 
of ev idence only and must be taken to have been superseded by this section* 
The earliest date to which the death can be presumed can only be the 
■date when the suit to claim that right is filed It cannot have a further 
^retrospective effect 8 

The rule of Alahomedan law that a missing person is to be recarded 
•as alive till the expiry of ninety years from the date of his birth is ovei 
ruled by this section 1 feo is the rule of Hindu law that twelve years must 
•elapse before an absent person of whom nothing has been heard during 
this period can be presumed to be dead 

f A SES. 

The plaintiff sued in 1911 as a reversioner to recover possession of 
-property alienated bv a Hindu widow The widow had disappeared m 
18G3 and was not heard of since 1870 The Court of first instance decided 
in i laintiff s favour and held that under tl is section the Court should 

1 Bango v Mudtftjpn (1898) S3 No 38 ofl91S 

1 nm 296 30G Gupa’ Bit J» ' Money* 3 Muhammad Sharif v Bande IA, 

< a ji (1922) 47 Bom 451 2' Bum 1 (1911) 54 All 36 r b 

Jt 134 Lair hand v Ra r p Gir (1125) * N( r yan rhaguant \ Sf twice* 

r Pat 31° 28 Bern L It 8i> r c Tnnbal (190j) 8 Born L R 226 
Ganesh lki9 1 urora litre (1926) .,4 Cal 6 Jlairaj Fatima \ Abu l Wahid, 
180 (I9**l) 43 AU 673 

* Font BF ushan Banerjt v Surgja ® JuhanLar v Bat Divali (1919) 22 
Anuta RoyCtoudhry (1907) 35 Cal Bom L It 771 

-Wliv Lai Sah t (1909) 37 Cal 103 * Ma har Hit Budk Singh, (1SS4) 7 

JSasharat v \aj b Alan (191”) I R All 297 r B 
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107. Wnen the question is whether a man is alive 

or ^ ea ^> ^ 1S shown that he was alive 

person known to witlun thuty years, the burden of proving 
ha .\° bc f u oh / e that he is dead is on the person who affirms 

■within thirty , r 

^eais a* 

108. Provided that when the question is whether 
Burden of ro a 1131111 1S a * lve or dead, and it is proved 

ving U thIt pereon that he has not been heard of for seven 
18 * a i ,v0 v ho years by those who would naturally have 
for seven ycara° neard of him if he had been alive, the 
burden of proving that he is alive is shifted 
to the person who affirms it. 

COMMENT. 

Sections 107 and 108 must be read together because the latter is only 
a proviso of the rule contamcd in the former, and both constitute one rule 

'ay down any rule as to the exact 

tim that whenever the question as 

to be dealt with according to the 

evidence and circumstances of each case, when the death is alleged to have 
occurred at any time not affected by the presumption of law as to the 
“even years 1 

There is no presumption in law that a person was alive for “even years 
from the time when he was last heard of These sections deal with the 
procedure to be followed when a question is raised before a Court, as to 
whether a person is olive or dead, but do not lay down any presumption 
as to how long a man was alive or at what time he died .Assuming that 
the Court could make a presumption that a person was olive for seven 
y cars after ho w as last heard of, it depends on the circumstances of each 
case, whether the Court could draw such a presumption or not* A per* 011 
shown to have been once living is, in the absence of proof that lie has not 
been beard of within the list seven years, presumed to be still alive ^1 e 
^resumption is m favour of the contmuance of life and the onus of proving 
the death lies on the party who asserts it* 

Section 107.—Tins section provides that if it appears that a person 
whof-e present existence is in question, was alive witlun thirty jcirs, ami 
nothing whatever appears to suggest the probability of bis txing dead 
*' f * 1 * ‘ ’ ’ ' * r ’ ' e ns proved Hut 

bility of his l»cmg 

• ■ to be determined 

on the balance of proof 1 

V Dhanp V (,ob,md Saran, (1886) 8 * Tatit v JMJSt Jam, (1020) 1 W> 

Ml 011 054 

* 1 reramma v Ckeitna JtedJi (1012) * Jlarkbi, S3 

37 Mad 410 
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though lor many vear», is not sufficient to show that a relationship hw 
ceised 1 

3. ‘Principrl and agent’. -Sections 182 2)8 o! the Indian t'onlract 
Act deil with the relationship of principal and agent Section 200 pro- 
aides that .i reasonable noth e must be given of revocation or renunciatit.ii 
of agenev Section 203 provides vhen the authority of an agent is ter¬ 
minated 

110. When the question is whether any person is 
Burden of °^ ner °f anything of which he is shown to 
proof as to be in possession 1 the buiden of proving 
ownership that lie is i»ofc the owner is on the person 
who affirms that he is not the owner 

< OMM EM. 

This see lion gives effect to the principle tint possession is puma facie 
evidence of a complete title, an}one who intends to oust the possessor 
mast establish a right to do so 4 Title is to be presumed from lawful 
possession until the want of title or a better title is proved 3 

A jiersoti in poses ion of land without title has an interest m the 
property winch is heritable and good against all tnc world except the true 
owner, an interest which, unless and until the true owner interfere- 1 , is 
capable of being dispo od of b> dee 1 or will, or by execution sale, just in 
the sline way as it could V dealt with if the title were unimpeachable 4 

The principle of the section does not apply w here the pos-ession has 
been obtained by fraud or force 

Possession is pruna facie proof of ownership it is so because it is a 
sum of acts of ow nership This applies both to prior and present posses 
Mon Possession has a two fold value it is evidence of ownership ami 
is itself the foundation of a right to possession To recover possession a 
plaintiff mn«t show a better light in himself to possession than is in the 

1 Ilunja bill Munrtul v AMool Vnun? hurt (18S9) S J 1. 1> 474, 
tluffoor, (1878) 4 Cal 31*^ TU Pntiih — v„ n ...... i v„ moo-\ 


!U li R (1807 1001)412 , Mating \ne 
v Mauno To Ggi, (1897) 3 U B It 
(1897 1901) 410, Maung Lu P' v 
Maung Lit Gal (1S99) 2U B It (1897 
1901)418, Mv Ngwe Zan v V» Shut 
Taik (1910) 1U 15 R (1910 1913)01 
* J<Hh Singh v Sundar Sirgh, (1882) 
T R Ni 122 of 18S2 
4 Cain nd Fraud v Mohan Lai, 

24 All 107 
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defendant He inaj, within the jienod prescribeJ b\ the Limitation Ait, 
show that in a case where he is dispossessed either by establishing title or 
In showing a prior legal possession entitling lnm to be restored to the- 
same 1 

There H a conflict of opinion between the High Courts as to whether 
•i plaintiff in a suit for possession of immovable propertv, other than a 
suit under s 9 of the Specific Relief Act (I of 1877) is entitled to succeed 
much upon proof of previous possession and dispossession bj the 
defendant within twelve )ears prior *o the suit, or whether he inbound 
to prove title 

V Tull flench of the Bombs) High Court lias held that ]K>ssession is a 
good title against all persons except the rightful owner, and entitles the 
pewscssor to maintain ejectment against unv person other than such owner 
who dispossesses him* 

\ person although suing more than si\ months after the date of 
possession and without resorting to a pos>essorv suit 8 , is entitled to rel 
on the possession previous to his dispossession as against a ] erson who has. 
no title* The view of the Bombay High Court is in accordance with the 
rnghshlaw The effect of the Bombay cases is that w lien there is wrongful 
ouster of the person in possession, the person who comes into Court to 
oust such tort feasor need not prove more than Iils possession of the lanl 
in dispute and that he had been ousted hi the defendant and that the 
pinntiffs prior possession was prtwn facie evidence of lus title Accord 
mg to this view it is not necessary to show title m the absence of anv title 
shown b) the defendant InUanmmttrai \ Seerelmij of State*, Jcnbuis 
(' J said The word possession denotes actull present possession T<> 
iui that a possession is not within the meimng of this section [s 110], 
unless it is a possession accordtng to title, w mild be to render this section 
meaningless and to introduce a doctrine subversive of the established 
principles of projiertv law But Ranadc J struck a different note. 
“Under section 110 possession when long and continued up to a recent 
date leads to a presumption of title Where the conflict is between mere* 
previous possession and recent actual possession the fact of previons pos 
session w ill not entitle plamtiil to a decree except in suits under section '• 
Act I of 1877, brought within six months from disjaissesuon Where 
tins j»enol is exceeded before a suit is brought, nml is less than the bmitn 
tion law requires he mast make out a primn fncie tith And section 110 


I //ir» hhaalu v Dhant, \nP i 
<190.5) 8 di L. K 90 

* Vttnraj t \ar t jn* (1882) (1 Horn 
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f 282, Stltlfhanlr Svndarlat <1889) 
I* 1 309, Itimehiit Im x Sarajnn, 
(1880)11 |l m 2 l» hnthnarhnryn v 
tiny lira (189') 20 Il>m 270 tntofif 
x Strrtliry of SI il<- (1899)1 It m 1 It 
45 / unpa V /;»»«/«! (Utno) 2 l..m L. 
K.410,/^11 fdli.r tmad (1901) 3 
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[Evidence Act] refers to the presumption to be made of ownership based 
on the circumstance of such possession, and allows the plaintiff with such 
pnma facte title to claim a decree where do superior title is proved on the 
other side It is in reference to such cases that it has been held that 
possesion is evidence of title, and the plaintiff, who proves sucli possession 
and subsequent disturbance shifts the burden of proof on the defendant 
when the pnma facie title is made out Where no such title is made out 
and pluntiff conics into Court and asks for a declaratory decree he cannot 
obtain that decree on the mere ground that he was in possession and the 
defendant had no ti*le Mere wrongful possession is insufficient to shift 
the burden of proof 1 In a subsequent case Battv J observed Not 
jnor possession is certainh a ground on which as pnma facie evidence 
of title a plaintiff may recover possession in the absence of title set up b) 
the deferdant even though bis suit does not fall within section 9 of the 
Specific Belief Act But then it must be found not only that the plaintiff s 
prior possession was within twelve years of suit but also that it was a 
juridical possession of the property claimed * The judgment of Banade 
J is criticised m All v PacJ ulnbi ? which laj s down that a plaintiff who 
proves that while in peaceable possession he was dispossessed by the 
defendant wrongfully is entitled to recover because his previous possession 
is tantamount to his title as against a wrong do< r There i a difference 
between such a suit and a suit under s 9 of the Specific Relief Act In 
th" former the Court awar Is the claim onlv when it finds that the plaintiff 
had peaceable possession before dispossession and that the defendant has 
no title and is a wrong doer the jlaintiff s previous possession being m 
law sufficient proof of bis title in the latter the Court can only go into 
the question of dispossession within six months before suit and cannot 
enquire into the defendant s title * 

The Calcutta High Court has held that mere previous j ossession will 
not entitle a plaintiff to a decree for the recover) of possession except in 
l suit under s 9 of the Specific Relief Act 5 In a suit to recover ( ossession 
brought more than six months after the date of dispossession the plaintiff 
must prove title and mere previous possession for anv [criod short of the 


1 Uamnantra t v Secretary nf Slate 
(IJ00) 2j Bom 287 303 2 Bom L R 
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J Rajaramv Sane}and (1903) fi Pom 
I R 2 9 5 227 
s (1903) 5 Bom h R 261 
* Per Chandavarkar J in ifri d p 
23T la air eiwfan, at t, S? AtewAsKt 


in an action of ejectment must recover 
1 y tl e strength f 1 is own title not tl e 
weakness o! his <dversary a Joirata 
Bdih v Dkartn St gh (18U6) 10 M I 


Bhagiant (1918) °0 Bom L R 316 The 
pitarteSf sf&’ft es&rMiw.V savit frft 
carries a present ngl t t j ms session 
Sita r am liktn aji v Sadh i .-I unj i (1913) 
16 Bom L R 132 

6 Ertata Uosseia v Bany Slftry 
(1882) O tal 130 Debt Oh rn v Issicr 
Ckunder (1882) 9 Cal 39 Pimneshvr 
i HnjoLall (1889) 17 Cal "50 
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statutory period of twelve years cannot be sufficient for tht purpose 1 
Thus in cases other than possessory suits under the Specific Relief Act 
the plaintiff must show title or such adverse possession as confers a titl* 
under the Limitation Act 

The Madras High Court has held that, as against a wrong dotr, prior 
possession of the plaintiff in an action of ejectment, is sufficient title, cun 
if the suit be brought more than six months after the act of dispossession 
complained of, anti the wrong doer cannot successfully resist the suit In 
showing that the title and right to possession are in a third person It 
is immaterial however short or recent the plaintiffs possession was* 

The Allahabad High Court has in a Full Bench case held that section 
9 of the Specific Relief Act does not debar a person who has been ousted 
by a trespasser from the possession of immovable property to which he 
has merely a possessory title from bringing a suit m ejectment on hi* 
possessory title after the lapse of six months from the date of his cli«po« 
session® 

The Patna High Court has held that a plaintiff who has omitted to 
sue under 8 9 of the Specific Relief Act, when first dispossessed, is not 
debarred from relying, in a suit for ejectment, on s 110 of the Bvidenc, 
Vet As soon as he lias proved that the defendant has dispossessed him 
the onus is thrown upon the latter to prove Ins title* 

The Privy Council has laid down m a case m winch the plaintiff was 
v purchaser in possession and the defendant had no title at all that lawful 
possession of land is sufficient evidence of right as owner, as ngimst i 
person who has no title whatever, and who is a mere trespasser Th< 
former can obtain a declaratory decree and an injunction restraining the 
wrong-doer 5 In this case the plaintiff was in possession when he brought 
his suit and he ashed for a decree declaring his right, and an injunction 
restraining the defendant from disturbing his possession 

CASES 

Where a vendee of immovable property sues for possession, his vendor 
not having been in possession at the time of the fale, it Iks upon him 
to show that his vendor was in possession at some period within twelve 
jean prior to the date of the suit* 


1 \naCha>dv hanchram (1809) 2C 
Cal 570, 591, Shama Cl urn v Abdul 
Aafcwr.tl^OSjaC \V N 159 Poubth&s 
been oxprt »sed as to the correctness of 
the view taken in -V ws CharnTt ease in 
VA jama Charan Pay v Surya kanta 

• ‘ -- '•«< H'n n V Iik> If {. 


Secretary of Stale for In ha (1900) 39 
5Iad 17J 

* Jlafi Ahmed V Ajudhia hand' 
(1831) 13 All 537 r n Set Isirhho > 
Hat .Saha, (I8S7) 12 All 40, (Mini 


proved of in \a>a A ixharc \ Paro Petra 
(1022) 50 Cal 23 v 
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The plaintiffs sued tlie Go\crnment for a declaration that a certain 
' * ” ’ ‘ '' ’ ‘' ‘ ’ ’ * be confirmed m their 

for Its 20 m 18fccJ 

■ the plamtiffb’ fathei 

It was held that the possession of the plaintiffs being peaceable am! ob¬ 
tained without ousting an) one, it v as of such a character as to attract 
the presumption described in this section, and was good against the whole 
world except the person who could show a better title, and that, as the 
Government had failed to establish their title to the land, the plaintiffs 
were law fully entitled to its possession 1 

S obtained a money decree against the sons and heirs of V, and undei 
that decree attached a shop as part of A s estate N (father of \) applied 
to hate the attachment removed alleging that the shop was his TLe 
application was rejected and the shop was sold in execution, and bought 
by P, the defendant N then brought this suit against 1* to establish his 
title It was held that the plaintiff has mg proved his possession it the 
date of the execution sale, it lay upon P, w ho claimed the property to proa e 
a title in hun«elf or in the judgment-debtor A, and that, he having failed 
to do this, the plaintiff was entitled to a decree declarator) of his right to 

that the) had 

. icst some five 

' ssion ami said 

that he had occupied the land and cleared it about twelve years ago with 
the subsequent acquiescence of a person who claimed to be the owner 
The question for decision was whether the burden of proving that thev 
were entitled to recover possession was on the respondents, or whether the 
appellant was under the obligation of proving that he was entitled to retain 
possession It was held that the burden of proving their case rested oi 
the respondents and that they were not entitled to succeed merel) became 
the appellant failed to prov c his title 3 

111 Where th°re is a question as to the good faith 
Proof of good °f a transaction between parties, one or 
faith m transac w hom stands to the other in a position oi 
party » h m e reu° actrv e confidence, the Imrden of piox mcr 
non of active the good faith of the transaction is on the 
confidence part) ivho is in a position of active (on 
fidence. 

I ilu'tratton* 

...» ’ a client to an attornev is in question 

e burden of proving the good faith of 


1 llanmanlrav v Secretary of Stale fir 215, r B Aruftnarav lanhiuit \ 
India, (1900) 25 Horn 237,2 llom L R T a&udeo Ipajt (188-1)8 Run 371 
1111 3 J/ouu? Vwftitv VautgOaln in, 

t Pemraj v .Wayafl, (1882) 6 Bom (1893) 2 U B P. (1897 1901) 421 
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V person claiming as an illegitimate «on must cst iblish Ins illeged 
piternitj in the «ame manner as any other disputed question of rehtion 
■ship is established 1 II The presumption that chdJrin bom of i married 
woman during the life time of her husband are the legitimate offsprings 
of that woman and her husband is not conclusive proof of their legitimate 
and must he regarded as fully rebutted where the woman admittedly 
liud for jears with another person and they both asserted such children 
to be the offsprings of their union* It is upon the jerson who claims to 
tie the legitimate issue of his parents to bring forward satisfactory evident, 
n support of their marriage 3 

2 ‘Within ty\o hundred and eight} days alter its dissolution, the 
mother remaining unmarried’.—This section does noth} down a maximum 
period of gestation and therefore docs not bar the proof of the legit mine} 
■of a child bom more than 280 da}s after dissolution of marriage the 
effect of the siction being raerel} that no presumption in favour of Icgiti 
mac} is raised and the question must be decided simply upon the evidence 
for and against legitimacy 1 When a jierson claims under this section 
to be the son of a deceased j erson, he must prove that he was bom within 
two hundred and eight} da}3 after the death of hts father* 

3 ‘The parties to the marriage had no access to each other*.—B} 
h lung no access is meant having no opportumt} of sexual intercourse 
in 1 m order to displace the conclusive presumption it must be shown that 
no such opportumtv occurred down to a point of time so near to the birth 
is to render paternity impossible To rebut the legal presumption under 
tins section it is for those who dispute the patemitv of the child, to j rovi 
non access of the husband to his wife during the period when, with respect 
to the date of its birth it must m the ordmar} course of nature have been 
hinOtten* ff the husband has had access adulter} on the wife a part 
will not justify ft finding that another man was the father 1 If a child !•* 
bom 223 days after the death of the husband that is under such circum 
»t inces as to give rise to the presumption under this section the burden of 
I roof lies on him who disputes the j itemit} of the child* 

wife can l»e examined to prove non access of her husband during 
hi r married life without independent evidence being first offered to prove 
the ilhgltimacv of the children* Under the common law neither busbar) 1 
nor wife can be examined for the jurpose of proving non access during 
marriage In England the presumption of legitimic} iniy lie rebutted 
h} proof of the impotenc} of the husband Under the In Inn I vnlenct 
Act no such j roof ran J« given 


1 f >j>l) I'Wt ( hrllt \ 1 rtf ft irhtllnm 

4 Kt'u (1903) 27 Mad 32 33 

* lhhn lut v I i tn (10O ) P U 
N * 231 f 190*1 

* riltir ill Al'in r \mral 

dl.AA.is (190.1) 0 15. m L U 2CI 

A / lAmil II. v Vtf.tl t link It (1SR3) 
PI* No 111 .KS» 

* \orr ftn v Aim < *■« I (1901) 4 

II m U ! .>13 Jl<«l 111 i t 
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» Saji Tun } v Jfi U • (U10 
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I* It 474 2V Ml 401 
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Alahomedan law.—According to Mahomedan law a child born sis 
months after marriage or within two years after divorce or the death of 
the husband i 1 " If the question 

for decision b< jy this section’, 

and the child more than 280 

days after tl u with her first 

husband but less than sia. months after her marriage with her second 
husband was held entitled to inherit as the legitimate son of the second 
hu-bind 3 

CASES 

Where a wife came to her husband’s bouse a few dais before be died 
and remained there up to the time of his death and it was shown that i 
child alleged to be that of her husband was the chill of the wife and that 
it was bom within the time necessary to gi\c rise to the presumption under 
this section it was held in the absence of an) evidence to show that the 
husband could not have had connection with his wife during the tunc she 
was reading with him that the presumption as to the paternity of the 
m ' hat the husband was 
en begotten suffering 
afterwards was held 
presumption 4 Where 

a child bom some three hundred and si\t\ fi\e dajs after the last period 
st which he could ha\e been begotten by the husband of his mother was- 
set up as legitimate it was held that although such a period of gestation 
was perhaps not absolutel) beyond the bounds of possibditv jet there 
being evidence that the mother had been married to her husband for ten 
jears without having had an) children b\ bun and also evidence which 
pointed strongl) to the conclusion of immorality on the part of the mother, 
the only reasonable finding was against the legitimac) of the child 5 


the last co habitation and that there was no evidence at all to prove lm 
moral it \ on the part of the wife or adulter) with anv particular person, 
it was held that there being no inherent impossibility of gestation of 330 

was not 
eld to be- 

\ woman married a man m September 11)03 the marriage was 
dissolved in Jlaj 1901 she married another in June 19CU a son was bom 


1 Vo har Ui v Budh Si ngh (1884) 7 
4)J 20" f B J Jussammal haul a v 
Hasan Ihmed Khan (1925) 1 Luc 71 
* S»tl Muhammad v Muhammad 
Ha meed (19°0) 48 All G23 Muhammad 
AUahdad Kkan v Mutant tad Ismail 
Khai (1888) 10 All 289 


3 \ur vt Hasan v Muhammad Hasan 
(1910) PR No 78 of 1910 

4 Karendra r Ram Gobtnd (1901) 4 
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8 Ttlam Singh v Dhan hvnuar (1902) 
24 All 445 
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V person chiming as an illegitimate son must cstiblish Ins illegrd 
paternitj in the <amc manner as an) other dispute 1 question of relation 
•ship is established 1 * * IV The presumption that chilJren bom of i married 
noman during the life time of her husbmd are the le n itmute off pnngs 
of that woman and her husbanl is not conclusive proof of their le 0 itimac\ 
in 1 must be re n arded as fully rebutted where the woman admittedlv 
live 1 for years with another person anl the) both asserted such children 
to U. the offsprings of their union* It is upon the \ erson who ilaims to 
be the legitimate issue of his parents to firing forward satisf ictnr\ evi lerce 
n support of their marriage 3 

2 Wtlhtn two hundred and eighty daj» alter its dissolution, the 
mother remaining unmarried’—This section does not la) down a maximum 
j eriod of gestation and therefore does not bar the proof of the legitimae) 
■of a child b >rn more than 280 days after dissolution of marriage the 
< fleet of the fiction beingmerel) that no presumption in favour of Icgitl 
maev is raised and the question must be decided simply upon the evidence 
for and agunst legitimacy* When a person claims under this section 
to be the son of a deceased jerson he must prove that lie w is born within 
two hundred and eight) da)s after the death of his father 5 

3 ‘The parties to the marriage had no access to each other’— B> 
h n mg no access is meant having no opportunity of sexual intercourse 
m l in order to disj lacc the conclusive presumption it must be shown that 
no such oj portumtv occurred down to a point of time so nc ir to the birth 
is to render pattrmt) impossible To rebut the legal presumption under 
this ection it is for those who dispute the patennt) of the child, to provt 
n in n< ce«s of the husband to his w ife during the perio l vv hen, vv ith respect 
t i the date of its birth it must in theordmar) course of nature have been 
lx„ottc»* If the husband has had access adulter) on the wife a part 
will not justifv a finding t* at another man was the father 7 If a child I* 
bom 223 di)s after the death of the husbanl, that is under such eircum 
M vnees ns to give rise to the presumption under tins section the bunion of 
j roof lies on him who disputes the j itermt) of the child 5 

\ wife can he examined to prove non access of her husband during 
I»r in uned life without independent evidence being first offered to provi 
ti e ille n itmncv of the children* Under the common law neither hushinl 
n »r wife can be trammed for the purpose of proving non access during 
marriage In Tn^land the presumption of legitimacy m»y lx* rebutted 
1 v proof of the impotency of the husban 1 Under the In Inn hvalence 
\ct no >>ucli j roof can l»e given 

l (apaluam » r Iron irhtHain ® Sartndra r Tam ( ibtul (1B0J) 4 

■4 h*tt (1003)-7 Mad 3“* 31 ll»a> t I 213 2JT«I 111 r < 
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114. The Court may presume the existence of any 
Court i» a ^hich it thinks likely to have happened, 

presume ew? regard being had to the common course oi 
« B ce of certain na tur«U events 1 , human conduct and public 
and private business, in their relation to 
the facts of the particular case. 

Illustrations 


The Court may presume— 

(а) that a man who is in possession of stolen goods soon after the 
theft is either the thief or has received the goods know ing them to be stolen, 
unless he can account for his possession , 

( б ) that an accomplice is unw orthv of credit, unless he is corroborated 
m material particulars, 

(c) that a bill of exchange, accepted or endorsed, was accepted or 
endorsed for good consideration , 

(d) that a thin" or state of things which has been shown to be in 
existence within a period shorter than that witbin which such tilings or 
.states of things usuallv cease to exist, is still in existence , 

(e) that judicial and official acts have been regularly performed , 

(/) that the common course of business has been followed in parti¬ 
cular case 3 , 

( 17 ) that evidence which could be and is not produced would, if pro¬ 
duced, be unfavourable to the person who withholds it, 

.(ft) that, if a man refuses to answer a question which he is not coin 
jielled to answer by law, the answer, if given, would be unfavourable to 
him , 

' l **•,* "'’igation is in the bands of 

I* ■ ■ « ■ . ! ‘ 1 facts as the following, m 

considering whether such maxims do or do not apply to the particular 
case before it — 

as to illustration (a )—a shop-keeper has in his till a marked rupee 
soon after it w as stolen, and cannot account for its possession specifically, 


(oimnon carelessness of A and himself. 

as to illustration (b )—a crane is committed bj seieral persons A, 
IS and C, three of the criminals, arc captured on the spot and kept apart 
from each other Each gives an account of the crime implicating D, and 
the accounts corroborate each other m such a manner a3 to render previous 
concert highly improbable 
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to her in September 1901 during the continuance of her marriage with 
I cr second husband It appeared that the latter had access to her during 
her first marriage In a suit by the son to mover the property of the 
■second husband on his death, it was contended that the plaintiff was not 
the legitimate son of the second husband It was held that the plaintiff 
was in law the legitimate son of the second husband of the woman, and 
w as entitled to his properties* 

For the purposes of this section the burden of proving that the divorce 
of the plaintiffs mother took place at a time which disentitles hurt from 
ri tying on the section lies on the defendants , it is not the plaintiff s duty 
to show when the di\orcc took plate If the defendants arc unable to 
show that the divorce took place at a time which excludes the plaintiff from 
the operation of this section then the conclusive proof m favour of the 
plaintiff arises and can only be displaced In its being shown that the 
p irties of the marriage had no access to each other at an} time when the 
jlaintiff could have been begotten b} the husband of his mother 3 

The question for decision was the paternity of the defendant He 
was born of one II on October 17 1919 i e , 279 da}s after January 10 
1919, the date of the death of her first husband She entered into a 
Mcond marna c on February 2 j 1919 with another man and Jogir "ft' 1 
1> m during the continuance of that marriage It was held that as this 
sution referred to the point of tune of the birth of the child as the decidii g 
f i< tor and not to the time of conception of that child, the presumption was 
that the second liusbmd was the f vthcr of the defendant 3 

113 A notification m the Gazette of India that 
irvof of <in > P ortlon °f British territory has been 
Mon of territory t eded to any Native State, Piznce or Ruler, 
slnll be com lu si ve pi oof that a valid cession 
of such terntorj took place at tlie date mentioned m such 
notification 

COMMFM 

This section was enacted to exclude mqturv b} Courts of Justice, 
into the vali lit) of the nets of the Government so far as cession of territory 
to any Native State was concerned But the section is n dead letter 
iHsrnusc it is declared to le ultra tires bv the Pm) Council in a case in 
which it is decided that the Governor General in Council being precluded 
1») the Act 21 A23\ic c fi7, s 22, from legislating directly as to tlio 
s iverci'mty or dominion of the Crown over an) part of its territories in 
In In, or «,s to the allegiance of British subjects, could not, by on) Icgts 
lative Act, purporting to itake a notifcation in the Government Gazette 
cone] us hi, LVilencc of a cission of termor), exclude inquiry 03 to the 
n ituri an! lawfulness of that cession* 

» ■« I * » ’ .» 1 ‘> 1 /]j'v 1 » 3 lv Jo/.r,(19'*6)7lAJ» SCI 

* • * l\imntir t ordhan t JIVoww 

1 • ■ I - (187U) 1 l« m 307, r c 
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114. The Court may presume the existence of any 
Co n r t ia a fact thmks likely to have happened, 

presume exist regard being had xo the common course of 
laets ° f certam natural events 1 , human conduct and public 
and pm ate business, in their relation to 
the facts of the particular case. 

Illustrations 

The Court may presume— 

(а) that a man who is m possession of stolen goods soon after the 
theft is either the thief or has received the goods knowing them to be stolen, 
unless he can account for his possession, 

( б ) that an accomplice is unworthy of credit, unless he is corroborated 
in material particulars, 

(c) that a bill of exchange accepted or endorsed, was accepted or 
endorsed for good consideration , 

(d) that a thine or state of things which has been shown to be m 
existence within a period shorter than that within which such things or 
states of things usuallv cease to exist is still in exigence , 

(e) that judicial and official acts have been regularly performed , 

(/) that the common cour-e of business lias been followed m parti¬ 
cular cases 

(< 7 ) that evidence which could be and is not produced woull, if pro 
duced be unfavourable to the person who withholds it, 

( k ) that if a man refuses to answer a question which he is not com 
[►tiled to answer by law the answer, if given, would be unfavourable to 
him 

‘ 1 J “* * -*■ - * 'igation js in the hands of 

facts as the following, m 

considering whether Mich maxims do or do not apply to the particular 
case before it — 

as to illustration (a)—a shop-keeper has m bis till a marked rupee 
toon after it w as stolen, and cannot account for it* possession specifically, 
but is continually receiving rupees in the course of his business 

as to illustration (b) — V, a person of the highe t character, is tried for 


< oinmon carelessness of A and himself 

as to illustration (6)—a crime is committed by several persons V, 
Ji and C three of the criminals, are captured on the spot and kept apart 
from each other Each gives an account of the crime implicating D, and 
the accounts corroborate each other in such a manner as to render pre' 

< oncert highly improbable 
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is to illustration (c)—the drawer of a bill of exchange, was a man 
of business B the acceptor, vv as a young and ignorant person, completely 
under A sinfluence 

is to illustration (i)—it is pro\cd that a mcr ran in a certain course 
fi\e tears ago but it is known that there have been floods since that tmu 
w Inch might change its course 

is to illustration (e) -- a judicial act the regularity of which h m 
qu<stion was performed under exceptional circumstances 

is to illustration (f)—the question is, whether a letter wa3 received 
It is shown to have been posted but the usual course of the post was in 
Urruptcdbv disturbances 

us to illustration ( 7 )—a man refuses to produce a document which 
w t ul l be ir on a contract of small importance on w Inch lie is sued, but which 
1111 Jit nl o injure the feelings and reputation of his family 

is to illustration (A)—a man refuses to answer a question which he is 
Hot <«mi>clied bv law to answer, but the answer to it might cause loss to 
him m matters unconnected with the matter in relation to which it is 
iskui 

us to illustration < 0 —a bond is in possession of the obligor, but the 
t irt umstames of the ease are such that he mac bn\e stolen it 
COMMFNT 

Sdions 101 to 113 direct on whom burden of proof will lie The 
1 ourt is hound m everv instance to presume against the party on whom 
the bunion of proof is directed to be No option 13 given to the Court as 
t > win thi r it will presume the fact or not But there arc v arious presump 
m ns where room is left for the Court to exorcise its powers of inference 
Tli (« urt iun throw the burden of proof on whichc\er side it chooses 
Thi' section deals with ca cs of that description It declares that the 
(.ourt nun 111 nil cases whitever, draw from the facts before it, whatever 
infirm is it thinks just The terms of the section arc such as to reduce 
to tlmr proper position of mere maxims which arc to he applied to facts 
I \ the Courts in their dieentton a large number of presumptions to whirl 
1 n Ush h» gms to a greater or less extent, an artificial value Nine of 
tin most imj*ortant of them ore „i\en In way of illustration 1 

This section authorizes the Court to make certain prestinq tions 01 
fict Thov are all presumjitions which mat naturallv arise but the 
L/V 1 litnn by the use of the word * mav instead of shall lsith »n the 
Imdv of that M-ctlon ami the illustr it ions shows that the Court 13 not com 
|<clled to ruse tluni but is to consider whether in nil the circumstances of 
th* J reticular cn'e thev should la raised 1 

The effect of this | ronsion is to make it perfectly clear that Courts 
1 f Justice are to u»c tleir own common sense and exj>erience in judging 
1 i tlw effect of particular facts an l that (hex are to he subject to no J ait' 
«ular rules whatever on tin subject The illustrations given are for the 
must jMtt ca^cs of what in Fnglish law are railed {resumptions of law, 

1 **t j b*n alntrudaetnn t«> Jtulence * Hnthalunuirtvani PMtt r Ai«J 
Act Imptrvr, (1912) 35 Mad. 31", t 9 
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artificial rules as to the efleet of evidence by which the Court is bound to 
guide its decision, subject, however, to certain limitations which it is 
difficult either to understand or to apply, but which will be swept away by 
the section (114) in question 1 

Presumptions.—Presumptions are either of law or fact Presumptions 
of law may again be ’ ’ ’ * ' 

hones juris et de jure 
juris ) Presumptions 

are those which are partIj of law and partly of fact* 

Presumptions of law dome their force from law , while presumptions 
of fact dern e their force from loejtc 

Presumptions of law are in the absence of opposing evidence, con 
elusive for the part} in whe-e favour thev ojxrate , but, as regards pre 
sumptions of fact the Jurv mav disregard them bow ev cr cogent 3 

4s to statutor} presumptions, see as 118, 119-122, 137 of the 
Negotiable Instruments Vet ss 33 and 101 of the Transfer of Property 
Vet, s 6 of the Land Vcquisition Act (I of J891) There are various other 
statutory presumptions 

The chief function of rebuttable presumption of law is to determine 
on n horn the burden of proof rests 

I ‘Common course of natural events’.—This expression is appro¬ 
priate m regard to such matters as the period of gestation or the con 
tinuance of life The legitimac) of a child ma\ have to be decided by 
reference to the term during which in the ordinary course of nature 
gestation may continue 

2. ‘Human conduct’.—Vs an example of an inference to be drawn 
from the conduct of a person the following is apposite It is settled law 
that where property is entrusted to a fiervant, it is the duty of the servant 
to give a true account of what he docs with the property so entrusted to 
him If such servant fails to return the property or to account or gives 
an account which is shown to be falae and incredible, it is ordinarily a 
reasonable inference that lie has criminally misappropriated the property 
so entrusted to him and dishonestly converted it to his ow n use In such 
ca*es the Courts are entitled to draw hostile inferences and presumptions 
from the actions and statements of the servant* 

Illustrations.—The illustrations given under this section are not 
exhaustive They are inerel) a few examples of this class of “natural ’ 
presumptions, and that they do not exclude the other numerous cases in 
which such presumptions are constantly drawn The Court need not 
draw the presumption in any particular case The w ord used is “may”, 
and wherever the informative facts proved, overbalance the probibiLty 
tliat the inference would be a sound and just one, the Court will exercise its 

1 Gatrlle of India, March 30, 1872, * Sona Utah v King Emperor 

Supplement, pp 234 23o 2 Ran 47C See Emperor r ' 

* i’hipson, p 420 (1923) 27 Run L R 1373 

* Ibid, pp 421, 422. 
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sound discretion in electing not to lest upon the presumption 1 There 
•ire several presumptions recognised m Hindu law, Mahomedan law, 
criminal law, etc , e g the original status of a Hindu family must be 
presumed to be ]omt and undivided, in a joint Hindu family the whole 
property of the family is joint estate, in the absence of express contract 
a Mahomedan dowry is presumed to be prompt Every person above 
the age of fourteen is presumed to be acquainted w ith the law of the land, 
the accused is presumed to be innocent 

Illustration (a)—This illustration raises two presumptions, viz, that 
the person in possession of stolen goods soon after the theft is (1) either 
the thief, or (2) has received the goods knowing them to be stolen The 
question as to wluch of the two presumptions is to be drawn will depertl 
upon the facts of each particular case U he mere fact of recent possession 
of stolen propertv is m general evidence of theft, not of receipt of stolen 
property with guiltv knowledge* The presumption contemplated in this 
illustration is not a presumption as to the f ict of possession, but the pre 
sumption of guilt which arises from the accused not accoiuitmg for his 
possession of stolen goods of which he is proved to be in possession 60 on 
ifter the theft This presumption of guilt cannot therefore, ari'e before 
such actual possession is proved, or before the accused, on opportumtj 
being given fails to account for Ins possession 3 

Possession must he i recent possession Iaipse of time rebuts the 
presumption Where stolen articles of a ven common description con* 
sistmg of jcwellerv of a veiy ordinary type and bv no means of distinctive 
ippearance, were found in the possession of a person six months after the 
commission of the dacoity such possession was not deemed sufficient to 
call upon the accused to ev. plain his possession 4 

No doubt the possession of stolen projicrtv immediately after it has 
been stolen affords a strong presumption that the person m whose 
possession it is, is either the actual thief, or a receiver with a guilty 
knowledge , and this presumption is, of course, strengthened, if the person, 
m whose possession the stolen property ls, fails to give a satisfactory account 
of the maimer in which he acquired such possession, oi gives a fals< 
recount, or gives accounts which are contradictory, or if the property w 
secreted But the possession of stolen propertv, even if accompanied 
by a failure to giv e an account as to how sucli possession was acquired, or 
by a false account, or by accounts which are contradictory, or by a con 
(ealment of the property, would raise not a violent or strong presumption, 
hut a ptabahle presumption merely 5 

V JSorton, 299 Horn L R 837, 893 See SaUja Charan 

* Aja Kyuel v Queen huprti\( 1900) Manna v Fmprror, (1924) 32 Cal 223 
1 L IS R 39, Nga Don Be v The Vratcn * Fmperorv Sughar Singh, (1900) 29 
~ Alt 138, Aga Yank v Queen Empress, 

* (1889) S J L B 366 

• ■ * //>« Sheikh v Queen hmpresi, (188a) 

11 Cal JC0, 16.1 
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‘But to raise this presumption legitimate]), the possession of the 
stolen property should be exclusive as well as recent If, for instance, the 
-articles stolen were found on the person of the accused, or in a locked up 
house or room, or in a box of which he kept the key, there w ould be fair 
.ground for calling on him for his defence; but if the) were found I)ing m 
-a house or room m which he lived jointly with others equally capable with 
himself of the theft, or in an open bo\ to which others had acc°ss, this, 
would raise no definite presumption of Ins guilt” 1 

Illustration (bl—An accomplice is one concerned with another or 
•others in the commission of a crime* An accomplice is one who is a guilt) 
Associate in crime Where the witness sustains such a relation to the 
criminal act that he could be jomtl) indicted with the accused, he is an 
.accomplice 8 Where the accomplice is not realh a criminal but a spy 
or informer his evidence does not require any corroboration 4 

The corroboration in the cise of an accomplice must point to the 
identification of the person charged with the particular act with which 
the direct evidence connects him® 

In point of law an accomplice is a competent witness against an 
Accused j*r«on (vide s 133) But great caution in weighing his testimony 
is dictated bv prudence and reason In England it is regarded as the 
settled course of practice not to conv ic t a prisoner excepting under v erv 
special circumstances, upon the uncorroborated testimony of an accom 
phee 8 The corroboration which the common law requires is corroboration 
in some material puticular tending to show that the accused committed 
the crime charged It is not enough that the corroboration shows the 
witn°ss to have told the truth in matters unconnected with the guilt of 
•of the accused 7 See comment on s 133, mfia 

Illustration (c) —The presumption on winch tins illustration is founded 
is m accordance with the maxim omiua pi (csuinitnlui rite nse arta, i e. 
all things are presumed to be clone in due form The principle of the maxim 
is in manv cases recognised in supjiort of the solemn ads of even pruate 
persons For instance if an act can only be lawful lfter the perfoiniance 
of some prior act due performance of that prior act will be presumed 
Again, although in the case of contracts not under seal a consideration 
must in general be averred and proved, )cf bills of exchange and promis 
sory notes enjoy the prn liege of being presumed, puma facie, to be founded 
on a valuable conside r ation The law raises this presumption in favour 
of these instruments, because the existence of a valid consideration may 
reasonablv be inferred from the solemnity of the instruments themselves, 
and the deliberate mode in which they arc executed” 3 . 


» Best, 12th rdn s 212. p 197 

s Wharton 

* Itamaswimi Gounien v Emperor, 
<1903} 27 Mad 271, 277 

t Queen bmprwv Butin (1837) P. 
J L.B 363. contra Mi The U v. Queen• 
Emprtai, (1881) S J L B H6 


* Emperor v Habra, (1920) -IS All 
409 

5 It v Gallayher, (1875) 13 Cox 61 

* Hex v. JiaeUn.tle, [19161 2 K ." 
638 

* Tailor, 11th Edn , s. 148, p 149. . 
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Sections 118 and 111) of the Negotiable Instruments Act lay down 
certain other presumptions 

The explanation to this illustration speaks of * a man of business , 
■which m its well known j opular «ense must mean a man habitually engaged 
m mercantile transactions or trade* 

Where tlic parties are the debtor and a monev lender a Court ma\ 
presume that the debtor did not give a free consent to the terms of an 
greement between them when such presumption is not meonsistent with 
the other facts disclosed* 

Illustration (d) —Tins illustration is founded on the presumption which 
exists in faxour of continuance or invmutabihtx 

It is a \ery general presumption that things once proxed to ha\t* 
existed in a particular «tate are to be understood as continuing in that 
state until the contrary is established bj c\lienee either direct or cir 
curastantial Thus where seism of an estate has been shown its con 
tinuance will be presumed ns al o wall that of the authority of an 
agent 3 

The ordinary legal presumption is that things remain in their original 
Btate* 

Sections 107 109 deal with ) articular applications of the principle of 
which this illustration is the general exj ression 

Illustration (e) —The rule embodied in tl is illustration flows from the- 
maxim omnia preesumuutur rite et solenmter esse acta t e all acts are 
I resumed to ha\ c been n 0 htl> and regularly done The true principle 
intended to be conxeved by the rule omnia prcesumuntur rite et solenmter 
c««e acta seems to be that there is a general disposition in Courts ot 
Tustice to ui hold official judicial and other acts rather than to render 
them moperatnc and with this anew where there is general evidence of 
nets having been legally and regularlj done to dispense with proof of 
circumstances Strictly speaking essential to the \ alidits of those acts, 
and by which they were probably accompanied in most instances although 
in others the assumption rests solely on grounds of public policy 5 

Where under an Act certain things are required to be done before any 
liability attaches to any person m respect of anv right or obligation it is 
for the person who alleges that that liability has been incurred to prose- 
that the things prescribed in the Act have been actual!) done No pre 
sumption can he made m fa\ our of the things prescribed b) the Act having 
been done If for ex'araj le publication of a notice was essential under an 
Act m order to bind a person such publication must be distmctl) proied 8 

If an official act has been pro\ed to ha\e been done it will be presumed 
to liaxe been regular!* done It does not rai-e any presumption that 

l Ktngnica v Bharmnppa (1897) 23 sumat Host met Begi (1807) 11 M I 

Bom 63 60 4 194 209 

* Ramdtanv Jiuan Khan (1879) P * Beat 12t!> Fdn » 3o3 p 312 

I* J*o 110 of 1879 8 Ashanvllah Khan Bahadur v TnlO 

a Best l°th Edn s 40 j p 345 than Bagcht (1886) 13 Cal 197 \\al~ 

* J/uJiumal Jam tool Butool r 311 e- velary Emperor (1926) 63 C&L 718 
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an act was done, of which there is no evidence and the proof of which is 
-essential to the plaintiffs ca«e*. 

Where a person was tried for and convicted of a breach of certain 
b) -laws purporting to have been duly passed by the Municipal Board, it 
■was held that the presumption was that such by laws had been passed 
with due regard to the necessary procedure and were not illegal, and that 
it laj upon the accused to object to their valid it}' and was no part of the 
duty of a Court exercising appellate or revisional jurisdiction to enter of 
its own motion into the question whether such rules had been properl) 
framed in accordance with the provisions of the law on that subject 2 

Entries in Collector’s booh are presumed to be correct having regard 
to ills (e) and (/) 3 * * 

See ss 79 86 as to the presumptions of this hind in respect of docu¬ 
ments 

Illustration (f) —The illustration leaves it to the discretion of the Court 
to presume that a common course of business has been followed but the 
Court is not bound to presume it* 

‘ Many presumptions are drawn from the usual course of business m 
public offices With regard to the course of the post if a letter is put 
into a post office, that is prima facie proof, until the contrary appea.s, 
that the party to whom it is addressed received it in due course ’* 

“Post marks on letters—when capable of being deciphered,—are 
prima facie evidence that the letters were in the post at the time and place 
therein specified If a letter properly directed is proved to have been 
either put into tffi* post office, or delivered to the postman, it is presumed 
that it reached its destination at the regular time, and was received by 
the person to w horn it was addressed 6 

A person in answer to a claim for arrears of taxes by a Municipality 
alleged that the taxes were illegal because no notice had been given by the 
Municipality to the Commissioners It was held that he must prove the 
defence and m the absence of such proof the Court will presume that the 
Municipality had used the regular procedure and that the common course 
of business had been followed in the particular cases 1 

The effect to be given to the word ' refused” on a registered cover as 
proof of tender of the packet to the addressee is one of fact and will depend 
upon the circumstances of each case* 

See ss 16 and 32 (2) 

1 IVr Wi udroffc, J , in \arendra Lai 
JZ.bvv r JjyjJJo'j, 22 AjJ JJSO; 

1121 

5 Queen P mpren \ Ram C'tandar, 

(1897) 19 Ml 495 

3 Mai tuied Sr la man v Birendra 

Chandra, (1922) 50 t il 243 

* Per Oldfield, J , lit Ram Ilat Chakar 

hall v The Official Liquidator, Colton 
{} innt) g Comp my Ltd, Caiinpore, 


(1887) 9 All 3h<> 37b 
- JW, Jitfcb JjJ.n, p Jii 

6 Taylor, 11th Fdn , !< 179, jip 172 
173 

4 31 timet polity of Simla pur v Sholapur 
(spinning a id Wealing Company, (1S9oJ 
20 Bnm 732 

8 Copal v And na, (1901) 3 Bom L. 
K 420 / 
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Illustration (g)—Ihis illustration deals with the presumption which 
arises from withholding evidence and from the spoliation or fabrication or 
suppression of evidence Bn* the mere withholding or failing to produce- 
evidence which under the circumstances would be expected to be produced 
and which is available gnes rise to a presumption against the party 
though it is less violent than that which attends spoliation The conduct 
of the person withholding the evidence may be attributed to a supposed 
consciousness that the esidence if produced would operate against him 1 

Everything is to be presumed against a party keeping his adversarj 
out of possession of the property and out of ] ossession of the evidence, 
and taking means to retain that e\ idence in his own custody 2 

Where the plaintiff cited witnesses and when they appeared declined 
to have them examined it was held that the inference not unfairh to be- 
drawn from this conduct was that those witnesses on examination and 
cross examination would hate deposed to a state of facts exactly that 
set up m the defendants answer 3 

The presumption laid down in this illustration was held to applj to- 
the case of counsel engaged in a suit who should not hate been under the- 
circumstances counsel but should have been called as a witness 4 

Illustration (h) ltefusal to answer a question is a legitimate ground 
of unfavourable inference against the person who may answer the question 
See s 148 (4) tnfra 

See s 342 Criminal Piocedure Code (Act V of 1898) 

Illustration (i) —This presumption is founded on the natural sup¬ 
position thit a man will protect his own interests b} securing his bond 
before or at the time of discharging it IVhere the instrument of a debt 
and the security foi that debt are found in the hands of the debtor the 
jmma facie presumption is that the debt has been discharged 5 

In a suit on a bond for monet plaintiff alleged that his non production 
of the document was due to the iact that the defendant had stolen it The 
defendant admitted the execution of the bond but alleged that he had paid 
it, it was held that the burden of proof was on the defendant to prote- 
payment eitl er bj the production of the bond or other evidence or by 
both® 

In a suit for money due on a mortgage bond the plaintiff produced 
only a copj of ■ 1 1 nt that it had been lost 

The defendant ■ < that the deht had been 

discharged and 1 produced the original 

document containing the endowment of the mortgagee through her agent 


1 Woodroffe and An eer Ah 8th Ed » 

I 1 81 

s Soonah Rote \ Coiagherj Loochiah 
(1838) 2 M I K 113 1* > 


* II a ton r Peary Moha i Daas (1912) 
40 Cal 893 

5 Bhog Hong Rotg v Ramanalhan 
Chetlj (1902) 29 Cal 334 4 Bom L T 
878 p c 

6 Chum Kuar y Vdai Sam (1883) & 
All 73 Aing Mynl v Till May (1918) 
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of payment of the debt The Subordinate Jnd n t, reding on this section 
put the onus on the plaintiff who to account for the possession of the 
bond In the defendant set up i case supported by witnesses which both 
Courts below held to be false The Subordinate Judge dismissed the suit 
The Judges of the fonn< r Judicial Commissioner s Court disbelieved the 
evidence on both sides sit iside the presumption under this section and 
endea\oured to make out a rase for the plaintiff based on a theory of 
their own The Pm\ Council held (reversing that decision) that the first 
Court was right in holding thi* tin production b\ the defendant of the 
bond with the endorsement of pivment cast on the plaintiff the burden 
of proving that the debt w »s still outstanding and that the appellate 
Court should not have disregmlcd the pit sumption under this section 
in f u our of a possibilitv based on surmise 1 

Where plaintiff sued for money due ujon hit nth t (promissory notes), 
but alleged their loss whiKt defendmt admitted execution but pleaded 
pavment and subsequent destruction of the documents it was held that 
failing production of the Aiorfu In tl i dofen lant there was no presumption 
that the hundti had been discharged ind the tmu vis upon the defendant 
to p Temp pJt] merit* 

1 3fuln>nmad MehJt II run Mi \ s Mm ,/ \ 0 Jit Sunk 

"land,r Dot (1912) 34 AH > ' 14 l.m I Ul ») 
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115 When one person 1 has, by his declaiation, 
act or omission, intentionally caused or 
8 ° ppc permitted another person to believe a 
thing to be tiue and to act upon such belief 2 , neither he 
nor his representative shall be allowed, in any siiit or 
proceeding between himself and such person 01 his re 
presentative to deny the truth of that thing. 

Illustration 

A intentionally and falselv leads B to believe that certain land be 
longs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A? and A seeks to set 
aside the sale on the ground that, at the time of the sale, he had no title 
He must not be allowed to pro\e his want of title 
COMMENT 

Estoppel is based on the principle that it would be most inequitable 
and unjust that if one person, by a representation made, or by conduct 
amounting to a representation, has induced another to act as he would 
not otherwise have done, the person who made the representation should 
be allowed to deny or repudiate the effect of his former statement, to the 
loss and injury of the person who acted on it 1 

Estoppel differs fmm presumptions An estoppel is a personal dis 
qualification laid upon a person peculiarly circumstanced from proving 
peculiar facts whereas a presumption ns a rule that particular inferences 
shall be drawn from particular facts, whoever proves them 3 

Estoppel is that species of prcBstmpho juris et de jure, where the fact 


being conclusions drawn by law against parties from particular facts, 
while by the latter is meant some piece or mass of evidence, sufficiently 
strong to generate conviction m the mind of a tribunal, or rendered 
conclusne on a party, either by common or statute law 3 

A man is estopped not only by bis own allegations and acts, but also 
by those of all persons through uhorn he claim o, or, to express the same 

1 Sarat Chiinder Dey \ Oopal Ch under * Stephen, 175 
Labi, (1892) 19 I A £03, 215, 216 a Best, ]2tL Edn , s 533, p 46J 
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sentiment m the technical linkage of the law estoppels ate usually 
finding upon parties and pm ie« lord Cole his divided pmies into 
three classes first, privies m hlood as heirs secondlv, privies by estite 
as feoffees lessees assignees etc , and thirdh privies in lay as the I ord 
bj escheat, the tenant bj the courtcs} the tenant in dower the lncum 
bent of a benefice , husband 9 suing or defending in right of their wives, 
executors and administrators In al 1 these and the like cases the law,— 
actmg njon the w e principle, qui sentit commodum sentuc debet et 
onus—pro\ ides that tLe pmv shall stand in no better position than tin 
part} through whom lie demes his title but that if the latter is not at 
libertv to contradict what he his former!} said or done the foimer shall 
be subject to a like disabilit \ 1 

Estoppel applies not onlv m favour of the jerson uiduced to chmgc 
his position but of a transferee from such person and it binds not onh 
the persons who e representations or actings have created it but ill 
l>ersons claiming under or through him bv gratuitous title-* 

Estonpel is a rule of civil utions It has no application tc criminal 
proceedings thou r h in such proceedings it would be jrejudicial t j set up 
a different «tor} 

Kinds of estoppels—Iheic arc diffcrtnt kinds of estopjels (11 
estoppels bv matter of record (2) estoppels bv deed an! (3) estoppels 
i npais 

Estoppel by record h^tojitl bv record results from the judgment of 
a competent Court The law illows a part} arnjlc opportunit} by wav 
of appeal and otherwise of ujsetting a wrong decision And if he takes 
the opportunity and fail or does not choose to avail himself of it lit 
cannot subsequent!} re oj>en or dispute that decision And not only the 
parties themselves but also the heir cxecutoi administrator and assign 
of each of them are bound bv the decision for they arc priv} to the 
estoppel 

Estoj i el bv liiatti r o f record is chiefl} concerned w ith the effect i f 
judgments and their admissibilit} in evidence and this kml of estoppel 
is dealt with bv ss 11 to 14 Civil Procedure Code and ss 40 14 of tie 
Indian Evidence Act 

The force and effect of a jud e inent depend first ujon the nature of 
the proceedings m which it was rendered l e upon the question whethei 
it was an action tn re n or m pcnoi am and secondly upon the Jorum m 
which it was pronounced i e upon the question whether it was a judgment 
of a domestic or foreign Court The record of a judgment in ren is 
generally conclusive upon aiY j ersons fn other cases so far as fi’ie reconf 
purports to declare rights and duties its material recitals import absolute 
verity between the jarties to it and those who claim under them The 
estoppel arising from or fixed b} the fact enrolled constitutes the estopjxl 
of a judgment \nd to the question whether the judgment necessarih 

» Tavl r 11th tin <* H) 1 t S jed 1W Ifoh (191b) JO Bun 

1 fiaj Aim r J jannith Irulad L 1! S. ! 2 c 
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creates an estoppel the general answer is, ves it it results in res judicata. 
no, if it does not 1 * 3 . 

Estoppel must be distinguished from res judicata Estoppel is part 
of the law of evidence and proceeds upon the equitable principle of altered 
situation while the doctrine of res judicata belongs to procedure and i» 
l>a«eo on the principle that there must be an end to litigation The plea 
of res judicata prohibits the Court from enquiring into a matter already 
uljudicated, while estoppel prohibits a part) from proving anything 
which contradicts Ins previous declarations or acts to the prejudice of a 
partv who reljmg upon them, altered his position, res judicata ousts 
the jurisdiction of the Court, while estoppel onlv shuts the mouth of a 
party* 

Estoppel by deed —A deed is the most solemn and authentic act that 
.1 man can possiblv perform, with relation to the disposil of his property, 
and therefore a man shall always be estopped b) his own deed, or not 
permitted to aver or prove anything m contradiction to what he has once 
so solemnlj and deliberate!) av ow ed’ 

A party to a deed cannot, m an) action between him and the other 
partv set up thv contrar) of his assertion m that deed Both parties 
uid all claiming through or under them are bound b) the language of the 
iked But where the recitals in a deed are obviousl) the statement of 
one party alone, he and his privies alont will be estopped by them 

The doctrine of English law as to estoppel b) deed does not apply to- 
w ntten instruments in India Deeds and contracts m this country are 
to be hberallv construed The form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the parties which the 
transaction discloses* The art of come)ancing in tins country is of 
so simple and informal a character that estoppel b) deed has been ex¬ 
pressly discountenanced b) Courts 

Estoppel In pals—Estoppel by conduct was former]\ called “estoppel 
»« pais" (l e , in the contrar)) or more full) ‘estoppels in pais dehors the 
instrument” (i e , with regard to matters outside a record or deed) This 

it ground from the two- 
person must b\ word 
r state of things exists 

and so cause that other to act on that belief in a wa) he would not have 
done had he known the facts, so that if in an action between them the 
person making a representation were allowed to prove the true facts—to- 
tell the truth—the other uerson would be prejudiced If these two con 
ilitions are fulfilled, then the person making the representation will not 
be allowed to den) its truth m an) action between him and the person ti> 
whom he made it or the jpersons vs ho claim in the same right But m 

1 Bigelow, 375 70, \\ ooilroffe ami * Ram La 1 Sill \ Kauai Lai Sell- 
Ameer All, S*h tdn , p 81S (I88fi) 12 Cal GC3, IIunoomanperfai«t_ 

s CammaUyr Sir Citrrtmbhat (1911) Panday v Munumal Vabooee JSIunrOf 
13 Bum L R 717 Ameer All p 78V Koomrerer, (181D) 0 M I A 393,411 

3 Lliekstonr, V ul II, p 291 
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im other net ton he can dem its truth The wavs in which a person may 
make such a representation are inhmt< lie mat speak or write, act or 
omit to act or art negh r eiitlv 

L-toppel hi pai• arisis (i) from imminent or contiact and (2) from 
ut or conduct of nn«re| re-cntation which Ins induced a change of position 
in accordance with the mtu tion of tin pirt\ against whom the estoppel 
is alleged Estoppel im pat* is dealt with in ss 115 to 117 Sections lib 
and 117 are instances of estoppel b) imitrut \ir that ofthetenant the- 
Iicen-ee tin l silee and tlic acceptor of a lull of exchange But the dis 
tinction between estoppel b\ contnct and estoppel In conduct is not 
pre>«en ed in tne Evidence Vet Ihe sections rdrting to estoppel in the 
hud nice Act are not exhaustive ( a e- of cstop|el maj arise which 
are not within the purview of these sections 1 * I stop] els in the serse m 
v hich that term is used in English legal phraseology are matters of m 
finite varietv and are bv no means confined to the subjects which am 
dealt with in s.s 115 to 118 Amanmav becstojiped not only from giving 
particular evidence but from doing am act or retying upon any parti 
tular argument or contention winch the rules of equity and good con 
science prevent him from using as ignnst his opponent 3 * S As to other- 
instances of estoppel seess 93 10S 231 215 and 210 of the Indian Contract 
Vet j> 18 of the ‘-pccific Relief Act and ss 11 and 43 of the Transfer of 
Propertv Act 

Section 113 is founded upon the doctrine hid down in Piclard v 
Sears 3 namety that where i person b} his words or conduct wilfulty causes- 
another to believe the existence of a certain state of things, and induces- 
him to act on that belief so as to alter Ills own previous position the former 
is precluded from averring against the latter a different state of things as 
existing a f the same time The doctrine embodied in this section is not 
a rule of equity, but is a rule of evidence formulated and applied in Courts 
of law * If a man under a verbal agreement with a landlord with a certain 


the faith of such promise or expectation with the knowledge of the landlord 
and without objection by him, lajs out monev upon the land, a Court of 
rquit} will compel the landlord to give effect to such promise or expec 
t ttion The Crown too comes withui the range of this Equ ty s 

Scope—To bring a case within the scoje of tins section three thnur^ 
me necev-arv, viz 


1 I p f hnn I CW i Snrtesi ar 

Chandra Chandra (1801*1 J3 til Oil 
Then?an decis ons which laj d wn lhat 

tlie-e w<ti ns are exl auitnc nt dawn 
tnnne**a hi at in v llarend/a Jjil Tiura* 

(I«nS)3>tal £04 

S fa yes Mant foctnnny Co v 

hoi n ji mV (18SO) .> Cal 60*i 


3 (I«37)(» A £ E 460 474 
* Mii> tcipal Corpi ration cf Bon la j t 
Secret try nf Slate (K04I J9 Bom 5SO 7 
Him L T >7 

5 J/1 mcijHil Corporator! of Bon b 
y Secret irj of State (1004 ) 7 Cim T 
27 20 Bom o e (> 
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(1) There must ha\e been a declaration, act or omission which 
amounts to an intentional causing or permitting belief m another 

(2) there must have been belief on the part of that other and 

(3) there must have been action on the faith of ‘hat declaration act 
or omission that is to say the declaration act or omission actually caused 
mother to act on the faith of it and to alter his former position 

I ‘Person* —Whe her a minor Is a ‘person —T1 ere is a difference 

of opinion on the question whether the provisions of estoppel apply to 
minors The Bombay High Court has laid down that the exception of 
an infant is not made in this section It has therefore held that a minor 
who representing himself to be of full age sold certain property by a re* 
^stored sale-deed which contained a recital that he was twenty two vears 
< f age w as estopped from suing to set aside the sale on the ground of his 
minority 1 Following this decision in a subsequent case the Court ‘'aid 
* We are not prepared so to construe the meaning of a person in s 11 j 
as to exclude from its connotation all persons declared under the Indian 
■Contract Act incompetent to contract In this case defendant Lo 2 
who did not look a minor repiesentcd to the plaintiff and intentional!} 
•caused her to belies e that he was a major and sold to her his house "When 
the plaintiff sued to recover possession of the house he pleaded minority 
It was held that the defendant No 2 being a person within the contem 
jktion of this section and having by direct declaration intentionallv 
caused the plaintiff to believe *hat he was « major was precluded absolute¬ 
ly from denying the truth of the assertion 2 3 * The defendant who was 
nineteen years of age and had a guardian appointed by the Court borrowed 
money by passing a promissory note representing to the plaintiff that 
lie was a major In a suit on the promissory note he pleaded hw 
minority It was held that if the plaintiff actmg on the defendants 
representation that he was a major lent him money the defendant was 
estopped from pleading lus minority 8 But if a person lias made mde 
pendent inquiries as to the age of the minor and has not been deceived by 
w hat tlie minor has told him then the minor is not estopped from pleadui" 
his mmoiity* 

The Lahore High Court has held that a minor is estopped from plead 
mg his minoritv when there is a misrepresentation as to age 5 

The Calcutta High Court has decided that the general law of estoppel 
would not apply to an infant unless he had practised fraud operating to 
deceive 8 The Court of Appeal held that the term person' applied only 

and that this 

s appeal to the 

7 seem to 

1 Ga tth Lola v Jiapu (180j) 21 daja (1010) 22 Bom L T 40 
Bom 108 » Waunda Ham v Site Bam (19 a 0) 1 

* Dadaiahtb Datralkrao v Bat \a Lah 380 

lam (1917) 19 Bom Lit o61 060 41 e Dhurtno J)ass Ghcee x Brail o I) tt 
Bom 480 (189S) 2o Cal CIO 

3 Jatraj v Sadash r (10°1) 23 Bom 3 Brohmo Butt v Dharmo Das Gho*e 

L R 97 o 46 B m 137 (189S) 2G Cal 38) 

* C rash dd*unn v Paraua Dan 
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decided that this sect oa docs not apply to infants, but their Lordships 
do not think it necessary to deal with that question now They consider 
it clear that the section does not apply to a case like the present, where- 
the statement relied upon is nude to a person who knows the real facts 
and is not misled by the untrue statement There can be no estoppel 
where the truth of the matter is known to both parties, and their Lord 
ships hold m accordance with English authorities, that a false representa 
tion made to a person who knows it to be false is not such a fraud as to 
take away the privilege of infancy 1 But the course of decisions m 
Calcutta is not uniform* V minor, who representing hunself to be t 
ma i or and competent to manage his own aiTairs collected rent and gave- 
receipt therefor was held to lie estopped b\ lus conduct from, recovering 
again the money once paid to him bv instituting a suit through his- 
guardian 3 Similarly where a person between eighteen and twenty one- 
vears of age executed a comcvance with knowledge that his mrnontv 
has been extended under the Guardians and \\ ards Act in favour of vendees 
who were not aware of that fact it was held that there was nusrepresen 
tation and legal fraud on his part and he was estopped from taking 
advantage of his minority to show that the convevance by him was m 
operative* In a later cast it laid down that the law of estoppel must be 
read subiect to other laws such as the Indian Contract Act and a mmor 
cannot be made liable uj on a contract by means of an estoppel* 
Surenrtra A atk s case was distinguished on the giound that there was. 
fraudulent misrej resentation on tl c part of the minor According to 
Calcutta decisions where there is fraud tl ere can be an estoppel against 
an infant 

The Allahabad High Court 1 as hcl 1 that whether or not the doctrine of 
estoppel applies to a contract entered into by a minor where persons who 
are in fact under age by fal e and fraudulent misrepresentation as to their 
age induce others to purchase propcitv from them they are liable m equitv 
to make restitution to the j urcha era for the benefit thev have obtained 
before they can recover ] obsession of the proj ertv sol 1 Banerji, J 
observed in this case I do not deem it necessary to express any opinion 
on the point although it scenes to me to be difficult to hold that m no case- 
would the doctrine of estopjiel be applicable to infants Richards, J 
however said In my opinion the ordinary law as to estoppel does not 
apply to infants and this was practically admitted in the argument 8 
Subsequently the same Court held that the defendant who had mis¬ 
represented his age w as not cstopjied from pleading Ins minority in a suit 
upon his promissory note* 


V 3Xofc'ir» B brt v JlJiarm Da' Ch't-t 
(1903) 30 Cal 539 54a 5 II nu 1 K 
421 424 p c 

* Sev JlamRat tn Singh v Slet 
dan Stngl, (1901) 29 Cal l n G 

3 Ibid 

* Surendra Balk Rig v Ari«A»o 
Datt (1911) 15 C W N 2 iJ 

s 6omm 4bdm Sari r v lltm 


Cha ntrn J/aiuuiiur, (1915)20 C W \ 
416 

8 Jagar \alh Singh v Lalta Prasad, 
(1909) J1 All 21 26 34 
3 Kanhat Lai v Baba Ratt (1910) S 
A I. J 1058 Kanhaga IajI y Gtrdhan 
Lai (1912) 9 A L. J 103. Radhe Sham 
y BehanLal (1918)40AI1 556 
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The Madras High Court Ins held that the statutory pronsion tint a 
minor is incompetent to incur t contractual debt cannot he overruled by 
.an estoppel \\ here a minor has obtamed monc\ by misrepresenting 
lus age that amounts to fraud and he mav be made to refund it but in 
the absence of fraud a refund cannot be ordered 1 * 

Under the English law a minor is not estopj cd from plea ling his 
minority An infant b\ fraudulently representing that he was of full age 
induced the plaintiffs to lend him a sum of monej In an action b} tie 
] laintiffs to recover the money it was held that the cause of action was in 
substanco ex contiactu that the plea of mfancj was a good answer to the 
ictton and that the defendant was under no equitable liability to tbe 
\ laintiffs 3 * When an infant obtained an advantage by falsely staging 
himself to be of full age equitj required him to restore his ill gotten ^uns 
■or to release the partv deceived from obligations or acts in law induced 
bv fraud but scrupulously stoj J ed short of enforcing against hun a con 
tiactual obligation entered into while he was an infant e\en by means of 
a fraud 3 This ease Ins been npprosed of b} the Privy Council 1 The 
< \ lmon of the Bombay ind 1 ahore High Courts militates agamst this y lew 

2 ‘Intentional!) caused or permitted another person to believe a thing 
to be true and to act upon such belief’—The words refer to the belief in a 
fict and not in a proposition of law 5 * Beheye a thing to be true ie 
teheye a fact to be true The word thing means fact 8 It mus f be 
f iimd that the defendant by his art or omission intentionally caused or 
I omitted another j erson to beheye a thing to be true and to actu{on such 
1 elief It is not sufficient to «-a) that it may well be doubted whether the 
| laintiff would Ime acted m tie wa> he did but for the way m which the 
defendant had actc 1 It n ust 1 c found that the ] lamtiff would not have 
.acted ns lie did 7 

This section does not ap] ly to a case m which a belief has not been 
initially c wised but wlen othenwse caused 1 as bpen only allowed to con 
tinue by reason of any omission on the part of the ] erson agamst whom 
the estoppel is sought to be lai cd V purchaser of land cannot be estopped 
by a judgment in n mt ngun t 1 is yendors commenced after the jut 
•chase, nlthough the former hid as pleader for the yendors actnel) 
defended the suit If hoie\tr the purchaser had allowed the vendors to 
n main m possession intending to mislead thi plaintiffs who having been 
so misled, bad sued them the decree in suit w oulci bind him on the ground 
of fraud 3 To petition for the jiostponement of a sale in execution of a 
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•decree is not intentionll causing or permitting the decree-holder to belie\ e 
' * ’ ’ 1 2 ‘ ‘ ’ legally executed 

notwithstanding 
barred by lapse 

of tune 1 

Future promise does not create an estoppel.—To create an estoppel 
there must be a representation by means of a declaration, actor omission 


estoppel 3 

True facts known to both the parties—The section does not apply to 
a case where the statement relied upon is made to a person who knows the 
real facts and is not misled b) the untrue statement There can be no 
c«toppel where the truth of the matter is known to both parties 4 * A 
tenant holding o\er after the expiry of his original lease, received from his 
landlord notice to quit at the end of the following month In replj thereto 
he wrote a letter which contained viler aha an admission that be was a 
monthly tenant At the hearing of a suit in ejectment filed thereafter 
bj the landlord, the tenant relied on ss 106 and 16 of the Transfer of 
Propertv Act and contended that, his original lease being for manufac¬ 
turing purposes, he had in fact held over on a tenancy from year to year, 
and was, therefore, entitled to six months’ notice It was held that he 
‘ 1 (a) the facts affecting 

irties, and (6) although 


sequent admission 6 

There can be no estoppel if the party to whom the representation is 
made does not believe it to be true, for in such a case the resulting conduct 
i-, in no sense the effect of the preceding declaration®. 

Estoppel does not require fraudulent intention.—In Sarat Chunder 
Dei/ v Gopal Chunder Lafta 1 , the Judicial Committee observed that the 
section “does not make it a condition of estoppel resulting that the person 
vv ho by his declaration or act has induced the belief on w hich another has 
acted was either committing or seeking to commit a fraud, or that he was 


1 Mina Kunutn Bibee v Jaga Satlam 
15.W, \\%W, VS lies 
- Jethabhm f Salknbhnt, (1004) 2S 
15om 399. 407, C li»m L. It 42S 
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2 U. B R (1914 1910} 148 

« * Uonapi v Sarsaprt, (1898) 24 Bom 

408, Mohon Bibte \ Itharmodae Gho*e, 
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icting with a full knowledge of the circumstances, and under no mistake 
_ «m.r« x *- ■*■ iJ or entitled to add any 

'.ct, but even if they had 
n the statute which are 
, , of opinion that there 

is neither principle nor authority for any such legal doctrine as would 
warrant this The learned counsel who argued the present case on either 
side were agreed that the terms of the Indian Eudence Ac* did not enact 
as * «... ~ nd on the subject 

of The law of this 


coi u order to create 

estoppel the person whose acts or declarations induced another to act m a 
particular way must have been under no mistake himself, or must have 
icted with an mtention to mislead or deceive kVhat the law and the 
Indian statute mainly regard is the position of the person who was 
induced to act, and the principle on which the law and the statute rest is, 
that it would be most inequitable and unjust to him that if anoth°r, by a 
representation made, or by conduct amounting to a representation, has 
induced him to act as he would not othenvise have done, the person who 
made the representation should be allowed to deny or repudiate the effect 
of his former statement, to the loss and injur} of the person who acted on 
it If the person who made the statement did so without full knowledge, 
or under error, sibi unputet It roa}, in the result, be unfortunate for him, 
but it would be unjust, even though he acted under error, to throw the 
consequences on the person who believed his statement and acted on it 
is it w as intended he should do The general principle is thus stated b> 
the Lord Chancellor (Campbell), with the full concurrence of Lord King 
doun m the case of Ca rncross v Larimer 1 ‘The doctrme will apply, 
which is to be found I believe, m the laws of all civilised nations, that if a 
mail, either by words or by conduct has intimated that he consents to an 
act which has been done and that he will offer no opposition to it, although 
it could not have been lawfully done w ithout his consent, and he thereby 
induces others to do that from which they otherwise might have abstained 
lie cannot question the legality of the act he had so sanctioned, to the 
prejudice of those who have so given faith to his words or to the fair in 
ference to be drawn from his conduct I am of opinion that, generally 
speaking, if a party having an interest to prevent an act being done has 
full notice of its having been done, and acquiesces in it, so as to induce a 
reasonable belief that he consents to it, and the pos tion of others is 
altered by their giving credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he w ould hav e had if it had been 
done bv his previous license’. ’ 

It is not essential that the person making the representation which 
induces another to act must be influenced by a fraudulent mtention No 
doubt in certain cases where estoppel is successfully pleaded against a 
I arty seeking to act at variance with his previous conduct or declarations 
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on the faith of which another has acted, the original statement maj have 
been made fraudulently, but a fraudulent intention is by no means neces¬ 
sary to create an estoppel The determining element is not the motive 
with which the representation has been made, nor the state of knowledge 
of the party making it, but the effect of the representation as having 
caused another to act on the faith of it 1 “An estoppel does not in itself 
give a cause of action it prevents a person from denying a certain state 
of facts One ground of estoppel is where a man makes a fraudulent mis 
representation and another man acts upon it to his detriment Another 
may be where a man makes a faLe statement negligently, though without 
fraud, and another person acts upon it And there may be cncumstances 
under which where a misrepresentation is made without fraud and without 
negligence there may be an estoppel >J There may be statements made, 
and which ha\ e induced another party to do that from which otherwise 
he would ha\e abstained, which cannot properly be characterised 83 mis¬ 
representation, but which amount to estoppel 3 

The existence of estoppel does not depend upon the motive, or on 
the knowledge of the matter, on the part of the person making the repre 
sentation It is not essential that the intention of the person whose de¬ 
claration act or omission has induced another to act or to abstain from 
acting, should have been fraudulent, or that he should not have been under 
a mistake or misapprehension* 

Estoppel must be unambiguous.—To create an estoppel against a 
party, his declaration, act or omission must be of an unequivocal and im 
ambiguous character* An estoppel, to have any judicial value, must be 
clear and non ambiguous, it must also be free, voluntary and without 
any artifice 8 

Estoppel ort a point of law.—Estoppel refers to a belief in a fact and 
not in a proposition of law. A person cannot be estopped for a mis 
representation on a point of law An admission on a point of law is not an 
admission of a “thing” so as to make the admission matter of estoppel 1 . 
"Where persons merely represent their conclusions of law as to the validity 
of an assumed or admitted adoption, there is no representation of a fact 
to constitute an estoppel 8 

A party is not bound by his pleader’s admission on a point of law 8 . 


l Caxracroei v Lor inter, (I860) 3 

Macq HLC 827 
3 2Vr 1*3 rd Eskertx Sefoie r Lafaxe, 
(18871 19 Q B D 68 70 
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* Jag want Singh v Sitan Singh, (1899) 
21 All 265 

* Dhanrag v Som, (1925) 27 Bom L. 
R 837 



258 


THE LAW OF EVIDENCE 


[chap vm 


No estoppel against a statute.—The principle of estoppel cannot be 
invoked to defeat the plain provisions of a statute 1 There is no estoppel 
against an Act of Legislature 2 Estoppel only applies to a contract inter 
•partes and it is not competent to parties to a contract to estop themselves 
or anybody else in the face of an Act 3 

Estoppel by remaining silent.—'When Bilence is of such a character 
and under such circumstances that it would be fraud upon the other party, 
f 41 * ’ ’ ' ’ 1 ’ d, 

■ tin 


This section does not apply to a case in which a belief otherwise 
caused has been only allowed to continue by reason of an> omission on 
the part of the person against whom the estoppel is sought to be raised 5 . 

Estoppel by a recital in a deed.—A recital in a deed or other instrument 
is in some ea«es conclusive, and in all cases evidence as against the parties 
who make it, and it is of more or less weight or more or less conclusive 
against them according to circumstances It is a statement deliberately 
made by those parties, which, like any other statement, is always evidence 
against the persons who make it But it is no more evidence as against 
third persons than any other statement would be 6 

In a registered sale-deed it was stated that the vendor had received 
consideration m full and there was also an acknowledgment of the vendor 
at the foot of the deed to the same effect The vendor had also parted 
with all title deeds relating to the property sold The vendor subsequently 
mortgaged the property to the plaintiff, who had no knowledge that the 
full amount of the consideration money was not paid, though he knew that 
the vendor was m possession of a portion of the property It was held 
that the defendant was estopped from contending that she had a lien on 
the property sold for unpaid balance of the purchase money by her 
acknowledgment of the receipt of the full amount of consideration money 
and by heT act of handing over the title-deeds 1 

^ 1 ! 1 ‘ * "* by » 

•n by 

fully 

. _ 4. thv 

inference that he was a consenting party The question whether attes 
tation of a document should be held to imply assent is a question of fact 
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which has to be determined with reference to the circumstances of each 
•case 1 The Fmy Council has held that attestation of a deed does not by 
itself estoo the person attesting from denving that he knew of its contents 
•or that he consented to the transaction which it efleets 3 

If A, with the knowledge that the recital in a sale-deed that the land, 
thereby comejed, belongs to B, and is in his (Bs) enjoyment as owner, 
.attests the sale-deed executed by B m far our of the plaintiff, he is estopped 
from setting up thereafter his title to the land, even though he (A) might 
be the certified purchaser of the same in Court auction 3 

Title bj estoppel —The illustration to this section w an example of 
title by estoppel In owner of property made a grant therefrom of an 
annuity to lus sister and her heirs with a proviso that, in case of failure 
to pay the same, the grantee and her heirs should be entitled to take 
possession of the property He paid the annuity and kept possession, 
and subsequent!) mortgaged the property representing that it was absolute 
ly hia own He remained in possession and paid the annuity till his 
sister s death who«e heir he was The mortgagees obtained a decree upon 
their deed and in execution thereof the property was sold and the decree 
holders obtained j osses3ion The heirs of the mortgagor sued the decree 
holders for recov ery of possession and for arrears of the annuity under the 
-terms of the grant It was held that the charge merged and was ext in 
guished, an 1 ns the grantor bad professed to transfer the property to the 
mortgagees unencumbered he was bound to give it over to them free from 
■encumbrance, and it would not lie m his mouth, nor in the mouths of h« 
heirs, to set up the charge against the mortgagees and their vendees 4 

** * “ . * * * 1 stoppel should not 

the wntten state 
■ one of the grounds 

•of appeal, and only appears for the first time in the issues raised by the 
Appeal Court In such a cose the Hieh Court can interfere m the second 
appeal 5 

Estoppel created by accepting a cheque —Credit given m a pass book 
binds the banker, if on the faith of such credit the customer h is altered 
his position, as bj drawing on the credit, etc , for bj entering the sums to 
the customer’s credit, they lead him to suppose that they have received 
them on his account When, however, there has been no such alteration, 
the banker is allowed to show that the entries were made by mistake , for 
the passbook is onl v pruna facte evidence against him The plaintiff 
■sent a cheque to his bankers to be cashed and credited to his accounts 

1 ChuwUr flutl Sft&ser v JfXagtcaf fSVTlf) JtT 
ZarainTMur (1SJ8)3C W N 207 * Pa they Lai v Uahtih Pmuid (1BS5) 

* Pand iranij v Uarltndfya Tukafom 7 All 80-1 See Raulttahna v Anusuya 

<1921) 49 Cal 334. 24 Bom L R 557, i/i* (1923) 20 Horn L li 173 Mitra 
T C Lift v Janh Altar, (1924) 20 B< a L It 

* Kandminu Pillat v \agahnga 1134 r C 

Pillat (1912) 30 Mad 504 SeeHaZttx 1 \arastngdai 'Tuhxramx Pahxmanlat, 
MaunyGyi \yo, (1893) 2 U B R (1392 (1901) 23 Bom 440, 0 Bom L. It 440 
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The bankers in their usual course of business initialled the receipt o£ the 
cheque in the slip book and also certified the credit of the cheque asm 
cash in the pass book before the cheque w as actually cashed by them 
The cheque was then presented by the bankers for payment dishonoured 
by the drawee whereupon they notified the dishonour to the plaintiff 
The plaintiff relying on the entry in the pass book in the meanwhile de 
livered a portion of the goods 6old by him m consideration of the cheque 
and even after the notice of dishonour of the cheque by the bankers con 
tinued to deli\er the rest of the goods sold It was held that the hankers 
were not liable to make good to the plaintiff the amount of the cheque 
because the plaintiffs conduct subsequent to the notice of dishonour 
showed that the entry in the pass book by the hanker? did not mislead him 
to any api ecial lc extent 1 

Estoppel not dealt with in the 4ct—The sections dealing with estoppel 
arc not exhaustive A who bad purchased land from X brought a suit 
against B for ejectment alleging that B was in wrongful possession of 
his land A a lmitted that X had sold the same property previously to 
B hut contended that B as the agent of X had obtained possession 
fraud ilcntly and by undue influence B alleged that he jurchascd the 
property from X previously ignorant of the fact that she had no title and 
that in reality P w as the true owner Subsequently B purchased from P 
\ contended that even if X had no title B by reason of having obtained 
possession from X was estopped from alleging that A had no title It 
was held that X 1 avmg no title the com cjance to A was invalid and the 
rule of estoppel only existed as long as the grantee claimed under the title 
of the grai tor X had no title and thetefore B was not estopped from 
raising that defence 2 

CASES 


cation it was held that the decree holder having invoked the junsdictio i 
of the Court w as estopped from colling in question an order subsequent^ 

(assed bj it directing him to refund a sum realised under the order for 
execution* 

Mortgagee concealing his hen —In 1857 R and G mortgaged certain 
lauds to the defendant by a registered deed In 1870 the defendant 
obtained a money decree against R and G and in execution put up the- 
mortgagel land for sale The plaintiff purchased it witho it notice ol the- 
mortgage and obtained possession through the Court The defendant 
brought another suit upon his mortgage against R and G He ohtamel 
a decree and ejected the plaintiff and got possession The plaintiff file 1 

1 Houyt v Auf onal Bant of Ind a * Covtnd Vatnan v Snlharam Bam 
(1900) 2 Bom L R 1041 chandra (1878) 3 Bom 4" S to Ma Ilia 

* Ifuj Chand Ohoah v Sarceairar It in v Maung Shice 1 an (1899)2 U B 
Chandra Chandra (1006) 33 Cat 915 I* (1897 1901) (C P C.) 293 
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a suit to reco\er the lands It was held that he was entitled to recover, 
as the defendant bv concealing his lien had induced the plaintiff to pay 
full value for the property and he could not, therefore, retain lus lien By 
his onnsMon to disclose his interest as required by the Civil Procedure Code 
when he brought the land to sale in execution of his decree he was estopped 
from disputin'* the plamtiff s title The rule, that registration of a mort 
gage amounts to notice to all subsequent purchasers of the same property, 
does not applv to a case where there has been a fraudulent concealment 
by a judgment ciiditor of the extent of his judgment-debtor’s interest in 
ihe property brought b\ the judgment creditor to sale 1 A mortgagee 
who caused the mortgaged property to be sold in execution of a decree 
other than a decree obtained upon his mortgage, without notifying to 
intending purchasers the existence of his mortgage lien, was held to he 
estopped for e\er from sotting up that hen against the title of a bona fide 
purchaser* 

Representation to a Court as to liability to pay interest.—Where a 
judgment-debtor represented to the Court that he was liable to pa\ 
interest as claimed in i darlhast and promised to pay it, and on the strength 
of that representation he obtained from the Court adjournment from time 
to time, it was held that he was liable to pav interest although in reality 
the decree contained no provision as to interest 3 

Agreement not to prefer an appeal.—After plaintiff had obtained a 
decree and under it in execution arrested his judgment debtor, the latter 
filed a petition in Court agreeing not to prefer any appeal against the 
judgment obtained bv the plaintiff and the judgment creditor at the same 
time agreed to release the judgment debtor from arrest, and to take pay 
inent of the sum decreed to him by instalments An order was passed by 
the Court, embodying this arrangement The judgment-debtor, in con 
travention of this arrangement, preferred an appeal It was held that 
the judgment debtor having induced the decree holder to believe, and having 
expressly undertaken that he would not prefer an appeal, and having by 
the representation and undertaking procured Ins own release from arrest, 
was estopped from acting contrary to his deliberate representation and 
undertaking 4 

Rep 1 ‘ ' ‘ ‘‘ ■ ■* ’ : ' ‘ ‘ J ’ !' 

perfy.— 
to whicl 
inortgag 

Uter her death, m a suit lictween rival purchasers of part of the property 
comprised in the deed of gift, and in the mortgage, the plaintiff derived 
lus title from the son, fm mg purchased his inherited share of the estate, 

» hile the defendants relied on a purchase at a sale m execution of a decree 
obtained by the mortgagee It was held that this section was applicable 

1 igarrhand Gamanehand v llalhvui s ftnrnyan v Itaoji, (1904) 28 Bom 
J/anrM/iMt, (1838) 12 Rngn 078 393, 6 Boro L R 417 

1 Multimmad ilaml ud dm v XA16 * Pm tap Ckunder Dass v Aralhoan, 
SiIuh (1899) 21 All 309 (1882) 8 Cat 4^5 
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The son had repicsented that the gift ga\e a right to las mother to mortgage*, 
and consequent!) neither he nor Ins representative in estate could bo 
allowed to denv the truth of this representation mtentionall) made on 
his part which also had been acted on b) the mortgagee and it made no- 
difference that the son had not had a fraudulent intention As a result 
of the estoppel upon the son an) ] urchascr of the mortgagee s interest*, 
at a sale regular!v carried out would have acquired a valid title to the 
pro] ertv although such | uicl user might hav e been full) aware of all the 
circumstai ces 1 

Representation that a lease was permanent—Wierc a lessor being 
either ignonnt of his rights or uncertain of their extent by his own act 
or representation creates or induces m the mind of his tenants a mistaken 
belief thvt he has a ] emumeiit interest in the land and may build thereon 
and the tenant relvm 0 upon the act or representation so made treats 
Ins interest as ] ermanent and incurs expense in building which he would 
not otherwise have done the owner is estopped from denying the truth of 
that which 1 e rej resented 2 

Agreement to abide b) the decision of a Commissioner —In a suit for 
possession of land the plaintiffs and defendants while the case was m the 
Court of 
sioner to 
dispute a 

land they should get a decree while if defendant No 1 was found in 
possession the suit should be dismissed According!) a Commissioner 
was appointed and the plaintiffs suit was decreel in accordance with the 
Commissioners report It was held that the agreement between tie- 
jartics to abije bv tie decision of the ComniLsioner on the fact of 
possession was a valil agreement and that when that agreement was 
given effect to and earned out it would 1 e inequitable to allow the de 
fendants to resile from it the) were estopped m equity from so doing 3 

T | 1 ' ' " the da) fixed for payment, 

the ione) and obtained further 

tune ^ On the judgment-debtor a 

tendering the balance on the day fixed by the Court for payment* 
the decree holder refused to accept the mone) The Court tried the case on 
the meats and set aside the sale It was held that the judgment-debtor 
was bound by the agreement and that he was estopped from contesting 
the legality of the vile 4 

Selling one parcel of land as two—M a judgment creditor having 
attached certain land of his judgment-debtor entered b) mistake one 
parcel thereof in the proclamation of sale as two ] a reels having different 
numbers m the list of property to be sold This parcel was put up for 

3 Bahr Chalraiartt r Ao&t* 

Ch n ter Pol {1901) 20 Cal 300 

■ * Ullnm Chandra hnthg v Khelra 

By v i»i <u i l \ath Chaltopadhja (1901) °9 CaL 5<7 
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sale and purchased hy the decree holder himself, and ** as subsequently 
put up for sale and purchased by 1 In a suit brought by T against M 
to restrain M from entering on the land, it was held that 31 was estopped 
by lus conduct from setting up hn title as purchaser against T 1 

Executor deputing the will after acting as such.—Plaintiff.-., three 
executors of the will of one A filed a suit acarnst the defendant, the fouith 
executor who was As son for the removal of the defendant and for the 
,idnuni>tration of the estate bv the Court All the executors had obtained 
probate of the will but the defendant subsequent!* repudiated the will 
and chimed to take the estate of the deceased by survivorship It was 
held that the defendant having with full knowledge of lus rights accepted 
the office of executor and taken probite of the will and under its authority 
collected assets and acted «o as to cause thin! parties to alter their position, 
was estopped from disputing the validity of the will on the dispositions 
and conditions contained therein'’ 

Finding in a previous suit acts as an estoppel.—The second defendant 
undertook to pay interest on certain debts of the plaintiff, and, in default, 
igreed to mdemrufv the plaintiff against all losses cau«ed thereby The 
vccond defendant having defaulted, the creditor recovered judgment both 
for prui' ipal and interest on the debts in a suit to which the plaintiff and 
second defendant were parties the Court finding the second defendant’3 
plea of jiavment of interest was false In a suit by the plaintiff for re¬ 
cover* of damages against the second defendant on account of the latter’s 
default in payment of the stipulated interest the second defendant again 
I leaded payment It was held that the second defendant was equitably 
estopped, b* reason of the finding in the previous suit, from raising the 
contention that he had really paid the interest due to the creditor 3 

Trustee mortgaging the trust property as his own cannot dispute the 
sale by mortgagee.—A trustee, alleging that the trust propertv, consisting 
of land was his own property mortgaged it The mortgagee took the 
mortgage in good filth for valuable consideration, and without notice of 
the trust The mortgagee obtained a decree against the trustees for the 
sale of the land and the land was sold in execution of that decree The 
trustee consequent!* brought a suit to recover the land from the purchaser 
on the ground that it was trust propertv and that he had no power to trans 
fer it To this suit none of the beneficiaries under the trust were parties 
It was held that the plaintiff was estopped by lus conduct from recovering 
possesion of the land* 

A having obtained a decree against B for pre emption of certain land 
conditional on payment of the price within a specified time, mortgaged 
the land to B and in consequence of this transaction did not pay the price 
on the due date into Court for payment to B He subsequently sued for 

1 Tmtnppa v Murugappa, (18S3) 7 3 *\<jf£jppn Ileetdt v Vridhachala 

Mad 107 Jttdd (1911) 37 Mad 270 

* iSnimnsrt Moorthy v 1 enlata 1 ora * Gubar AU \ Ftda Ah, (1883) 
di Ayyitgnr, (1900) £9 Mad 239 All 24 
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redemption B pleaded that A lost his right of pre eraption by reason of 
non payment of puce within the time fixed in the decree and that he was 
not entitled to mortgage the land not having completed his title as pro 
pnetor It was held that B was estopped from raising this plea By his 
accepting the mortgage by A he caused A to believe that he was proprietor 
of the land and to act on that belief by not paying the money into Court 
by the specified date 1 * 3 

Profession of Mahomedanism —In a suit for a divorce from a Maho 
raedan husband brought by a Burmese woman professing the Buddhist 
faith but at the time of her marriage simulating conversion to Islam, and 
married with Mahomedan ceremonies it was held that the Mahomedan law 
should form the rule of decision, and that the Courts could not grant a 
divorce in such a case when no fault was established on the husbands 
side’ 

Settlement of accounts—A party obtained a settlement of mutual 
accounts on favourable terms on the understanding that it was a final 
arrangement, and subsequently sued for an item as omitted bein 0 
the balance due on a document which ought to ha\ e been gn en up at the 
time but was not produced by him either through oversight or intention 
It was held that he was estopped from denving that the settlement included 
everything unless he al«o gave up the benefit of the settlement on his side’ 
Family arrangement—By a family arrangement between the children 
of the same mother by different fathers the income of the land in suit was 
divided into three equal shares among the representatives of the three 
different branches of the family and this arrangement had lasted for up 
wards of thirty years, The plaintiff now ■mod for the whole of the property 
as descended from her father alone It was held that the plaintiff "as 
estopped by the family compact from claiming more than a third share 4 
Adoption —In a srnt to set aside an adoption brought by the adoptive 
mother against her adopted son it was found that the plaintiff had re 
presented that she had authority to adopt, and this representation was 
acted on bv the defendant that the ceremony of adoption was carried 
■out on the faith of this representation, that the marriage of the defendant 
" as likewise on the strength of it celebrated and the defendant performed 
the sradha cercmonv of his adoptive father It was further found tha* 

mght against him bv an 
atlier, and that for tins 
held that the plaintiff 

was estopped from maintaining a suit for a declaration that the adoption 
was without authority and void* jA childless Hindu widow agreed with 

1 Outran? v \ atua (1890) P R No * V Thumanav Wa Sa\ng (I89o) 2 
131 of 1690 U B R (1892 1890)3^0 

* Kunwl Sheriff v Aftt *iJi ce 1 Dharam Kunwar v JBaliranl 

(1875) S J L.B 49 (1908) 30 All C49 See J luhammad 

3 Dawoodji Uamji v C P L Cktna Aw vddmKhanv Muhav mad l mar 
■Curptn Chettu (1894) 2 U B R {1892 Khan (KOC) I R No 1 of 190" 

1890)587 
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the plaintiffs father to adopt the plaintiff, stating that her husband had 
given her authority to adopt Subsequently she adopted the plaintiff 
and had his thread ceremony performed in the adoptive family next day 
and administered her husbands property as the minors guardian for about 
eighteen months when she repudiated the adoption and refused to maintain 
the plaintiff It was held that the adoption being invalid on the ground 
that the w ldow had not os a fact, acted under authority from her husband 
she was not estopped from denying the adoption by the fact of her bavm 0 
treated it as effective for the period of eighteen months In order that an 
estoppel bv conduct may raise the invalid adoption to the level of a valid 
adoption there mi 
part of the adoptu 
family must have 
him to it 1 

No estoppel—A son against w hoin a suit ought to have been wstitut 
ed, conducted on behalf of his mother a suit wrongly brought against her 
knowing all the time that he and not the mother should have been sued, 
but there being nothing to show that it was by reason of any representation 
or conduct of the son that the plaintiff was led to think that the mother 
was the right person to be sued It was held that the decree in that suit 
was not binding on the son and did not estop him in a subsequent suit 
against him from contesting the v alidity of that decree 8 

E being m possession of the documents of title, mortgaged land to the 
plaintiff E and his father A borrowed money from one E, who obtained a 
decree against A and purchased the land at the execution sale In a suit 
for foreclosure of the plaintiff s mortga 0 c against E and R the fixstCourt 
held that A was the true owner, but the lower appellate Court did not 
decide whether the plaintiffs mortgage was a valid transaction It was 
Ik Id, on second appeal that E acquired the property adversely to A and 
not as his representative, and that there was no estoppel against hun s 

Where a landlord in execution of a money decree causes the sale of 
an occupancy holding and purchases it himself he is not estopped from 
pleading non transferability without his consent in a subsequent suit 
brought by the mortgagee of the occupancy raiyat* 

In the year 1871 Government granted to the defendants’ predecessor 
in title a certain plot of land situate at Dhnndhuha The grant expre«sh 
stated that a stnp of land belonging to Government was the southern 
boundary of the plot so granted This statement was repeated in a 
mortgage-deed executed by the defendant s predecessor in title to the 
defendants themselves in the year 1893 In the year 1893 the defendant* 
purchased the said plot and encroached on the strip by extending their 
building on jt Thereupon the Secretary of State for India m Council 

1 Parcatibayamma v Hamairuhna (1899) 4 C AN \ 283 
iou (1894) 18 ITatl 145 See Sirdamv 8 hash* Chander Sen v hunj'l 
J)haramlour v Rnndhtr Singh, (1882) (1892) °0Cal 23G 

|» R No IC9of 1882 * Aimat innusa Lhalun v 

* Mohunt Dai v \il A<w»uf Zlctcw Lai Btnett* (IDOS)JjGiI 9t>4 
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successive Saranjamdara including the plaintiff They were thus estopped 
by attornment from disputing the plaintiff s title 1 

The decisions of the Calcutta High Court are not unanimous on the 
point In a case it laid down that the words at the beginning of the 
tenancy in this section only apply to cases m which tenants are put into 
I tssession of the tenancy by the peison to whom they have attorned and 
not to cases in which the tenants have previously been in possession 
\\ here \ a ryot being in possession of a certain holding, executed a 
lease regarding this holding in favour of B (who claimed the land, in 
which the holding was included, under a derivative title from the last 
owner) and paid rent to B thereunder, it was held that A was not estopped 
bj this section from disputing B s title 5 In a later case it laid down that 
the rule that a tenant is estopped from den)ing the title of his landlord 
-applies onlj to the title of the landlord who lets the tenant in If the 
tenant did not obtain possession from a person who was onl) recognised 
«is landlord either by express agreement, or hj attornment, or formal 
acknowledgment by pavment of rent, he may alwajs show that his conduct 
was due to mistake or ignorance of facts relating to title, misrepresentation 
or fraud Where, in a suit for rent, the tenant denied the execution of 
the lease propounded bj the plaintiffs, pleaded that it was forged and 
denied pa>raent of rent under it to the plaintiffs, and failed to establish 
his pleas, it was held that the tenant was not entitled to pro\c that the 
plaintiffs were not his landlords although lie had not been inducted into 
the land bv the plaintiffs 3 

The Allahabad High Court has taken the same view as the Bombay 
md Madras High Courts It has held ‘ that once a person is the tenant 
of another person he cannot be allowed to deny that the person whosi 
tenant he was was the owner when the tenancy was created He can 
no doubt admit that his landlord was the owner at the commencement of 
the tenancy and allege and piove by evidence that the landlord’s estatP 
has subsequently come to an end, but he cannot deny that at the com 
mencement of the tenancy the person with whom lie entered into the 
contract was the owner of the property The words ‘at the beginning of 
the tenancj ire exj re«sly inserted m the section to show that the tenant 
is not presented from showing that after the tenancy commenced the 
■estate of the landlord devolved on some other person’ 4 

A tenant who has been lei into possession cannot denj his lanllords 
title, however defective it mav be, so long as he has not openly restored 
possession bj surrender to his landlord 5 \ tenant who wishes to dispute 
Ins landlord s title must not onh see that the tenancy has come to an end 
but that the possession which was in him as a tenant has been surrendered 

1 Tnmbal Ramihandra \ Sheik * Per Richard * C J, and Rafiq J 
4lulm Zilam, (1909) 31 Bom 329 12 in Ganpal Rat v Jfultan (1910) 38 All 
Horn L. R 208 226, 228 

* Lai Vtxhomedv KaUanus, (1885) 11 s ILlas Kanimr v D'traj Fanjit 

<-‘1619 Singh, (1916) 37 All 557, r C7, 17 Bom 

* KtluDas v Sureidra A of A Sin? a. L. K 1006 r c 
11903) 7 C At N 59f 
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A tenant who holds over and remains in possession cannot he allowed to 
use that possession as a lever to support a case in v. Inch he denies the land* 
lord s title 1 

1 ‘Immovable proper!)—A several fisher) is considered immo\ 
able property for the purposes of this section* 

2. ‘During the continuance of the tenancy’.—A tenant is only pie 
eluded, during the continuance of the tenanc), from denying that the land¬ 
lord had at the beginning of the tenancy a title to the property, the- 
subject of the tenancy The words of the section leave it open to the 
tenant to show that hts landlords title has subsequently expired 3 If 
the term of lease lias expired when a suit is brought the tenant can dispute 
the title of the landlord Sumlarlj a tenant is not precluded by an 
admission of tenanc) from showing that the natuie of the tenancy assorted 
by him to the knowledge of the landlord has been for a period prescribed 
by the Limitation Act pro tanto adverse to the right to evict either at 
will or on notice given* 

3 ‘At the beginning of the tenancy’ —The*e words onl) apply to 
cases in w hich tenants are put mto possession of the tenancy by the person 
to whom they have attorned, and not to cases in which the tenants has e 
previously been in possession* A, a not being in possession of a certain 
holding executed a labuhat regarding this holding in favour of B (who- 
claimed the land, in which the holding was included under a derivative 
title from the last owner), and paid rent to B thereunder It was held that 
A w as not estopped from disputing B s title* 

4. ‘No person who came upon any immovable property by the licensc- 
of the person in possession, etc/—Where it is proved that the occupation 
by a person of immoveable property is b) permission of another, the- 
occupier is estopped from denying the other’s title 7 There is no distinction 
between the case of a tenant and than of a conunon licensee Both are- 
let mto possession by the act of th° landlord, and the licensee by asking 
permission admits that there is a title in the landlord, and the law under 
such circumstance implies a tenancy* 

Mortgagor and mortgagee—As between a mortgagor and his mort¬ 
gagee neither can deny the title of the other for the purpose of themort 
gage A moitgagor cannot derogate from his grant so as to defeat hrc 
mortgagee's title nor can the mortgagee den) the title of his mortgagor 
to mortgage the property® 


1 Bl obit. Dayaram, (1919) 22 Bom 
LR 82 

* LaMman v Jtamji (1920) 23 Bom 
L It 939 

* Baltt kvifiaba v ttai Antnfa Vagh 
mo it (19091 11 Bom L _R 1093, 


jjt v am a j 


L It 274 

s Lai Vtotowed v haUaims (183o)lZ 
Cal 519 

8 Lai Mahomed v Kallanus i bid 
T See Mah Hit v Mating San D«n r 
(1892) NLB4 
8 Per Colendgo 7 in Doe dem John 
tanv Baytup (1835) 3 A A E 188 1 
® Utltayn v A arayanappa, ( l 
Bom L It 1200. 
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Benami title.—Where a lease is executed bv a tenant in favour of a 
benamxdar, the real owner is regarded as the landlord whose title the tenant 
is estopped from denying under this section In a suit by such ienamidar 

' that he is not 
'ess he can show | 

’s property by 

executing a registered agreement, but no lease was executed In a suit 
hv the plaintiff to rcco\cr rent, the defendants pleaded that without a 
base there was no contract of tenancy and that the plaintiff was not entitled 
to recoter the rent It was held that in view of the fact that the defendants 
entered into and continued in occupation of the land with the plaintiffs’ 
consent they could not he heard to say that they w ere not liable for rent 
tor use and occupation* 

CASES. 

TV here a tenant at fixed rates, who having mortgaged his fixed rate 
holding by a usufructuary mortgage and put the mortgagee in possession, 
was ejected by the landlord, subsequently sued the mortgagee, who had 
remained m possession after hi* mortgagor’s ejectment, for redemption, 

' it the mortgagor’s 
the mortgagor 8 

, leging the expiry 

of the lease ( kalmliat ) on which the defendant held it as tenants The 
Mamlatdar dismissed the smt, bung of opinion that the plaintiff had no 
title to the house when he granted the lease, and that the house belonged to 
the defendants, when they passed the lease It was held, reversing the 
<lecre°, that the defendants (tenants) having executed the habuhal could 
not den\ the plaintiff s title as a ground for refusing to give up possession, 
and the Mamlatdar himself, therefore, could not go into the question 4 . 

117. No acceptor of a bill of exchange shall be 
1 of P ermi ^cf\ to deny that the drawer had 
icceptoi^of lnH authority to draw such bill oi to endorse 
«»iexchange, bm f nor shall any bailee or licensee be pei- 
leeor iccnsee mi tted to deny that his bailor or licensor 
had, at the time when the bailment or license commenced, 
authoiity to make such bailment or grant such license 
Explanation (1)—The acceptor of a bill of exchange 
may deny that the hi}} was reaUy drawn by the person 
by whom it purports to have been drawn. 

1 Kuppu Konnn r Thxntgnann Sam t b 
j in* lot i PiHat (IOOS) 31 \UJ tCl , a Katehedi Bkagat v batched* M**. 

I agar t Aurora Sins*. (1900) P ll {1$16)1BA11 320 

141 of 1900 * Patel Kilabhai Mlubhat v Jlargoe** 

* Sheo Karan Singh v Mniaraji ZlansvUi, (1894) 19 Bom 133 
J arbha Kara in Singh, (lOOi) 31 AH 27c, 
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Explanation (2)—If a bailee deln errf the goods 
bailed to a jerson other than the bailor, he may prove 
that such person had a right to them as against the 
bailor 


COMMENT 

Estoppels in the case of negotiable instruments are instances of estop] el 
b\ agreement or contract See ss 41 and 42 of the Negotiable Instru 
ments Act 

The acceptance of a bill of exchange is also deemed a conclusiic 
■admi on, as against the acceptor, of the existence of the drawer and the 
genuineness of his signature, and of his capacity to draw , and if the bill 
be paj able to the order of the drawer, of his capacity to indorse , and if it 
be drawn bj procuration, of the authority of the agent to draw m the name 
of the principal and it matters not in this respect whether the bill be 
drawn before or after the acceptance 1 

Under this section an acceptor of a bill of enchange cannot deuj that 
the drawer had luthonty to draw or endorse it He may deny that the 
bill was realty drawn by the person by whom it purports to have been 
drawn A bailee or licensee cannot deny that his bailor or licensor had, 
an hen the bailment or license commenced, authority to make it But a 
bailee if he delivers the goods bailed to a third person may prove thit 
that person had a right to them as against the bailor 

The bailee and the licensee are placed ir the swie position as the 
tenant in the preceding section The bailee is protected by the bailors 
title so long as any better title is not ad\-anted 

Sections 115, 116 and 117 cover certain well known cases of estoppel 
by agreement, but they are not exhaustive of the doctrine of estoppel by 
agreement 2 Agents, for instance, are not ordmarity permitted to set 
up the adverse title of a third person to defeat the rights of their principals 
Forged endorsement—No person can claim a title to a negotiable 
instrument through a forged endorsement Such endorsement is a nullity 
and must be taken as if no such endorsement was on the instrument 3 

English law.—This section is in accordance with English law, except 
as to the first explanation under which the acceptor may show that the 
si mature of the drawer is a forger}, while in England he is not allowed to 
do so on the ground that he is bound to know bis own correspondent’s 
signature 

In a suit for royalty, brought bv the licensors of certain jute trade- 
marks against the licensees, the defence taken was that the plaintiffs had 
no title to the marks in question, ind that the license w as void It was 
held that by virtue of this section the licensees were estopjied from question 
ing their licensor’s title, or the validity of the license 4 

’ - * . *’* « • - State for India (190S) 36 Cat 239 

■ ■ * Hannah v Juqgemalh <L Co, ‘ 1 

4 * Cat 2C2 
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118 411 persons shall be competent to testify 1 11 

Who ma un l e ss the Couit considers that they are 
testify 0 May prevented fiom understanding the questions 
put to them, or from grv mg rational answers 
to those questions, ba tender years, extreme old age, 
disease whether of body or mind, or any other cause or 
the same kind 

Explanation —A lunatic is not imeompctent to 
tcstif\, anlcso he is prevented by his lunacy from under 
standing the questions put to him and giving rational 
answ ers to them 

COMMFNT 

Under thw section all persons are competent to testify unless the) 
ire m the opinion of the Court unable to understand the questions pi f 
to them or to give rational answers to those questions 

I Competent to testify —The competency of a person to testify 
is a witness is a condition precedent to the administration *o him of an oath 
r a tin mation and is a question distinct from that of his credibility wl en 
he has been sworn or has affirmed In determining the question of com 
petenej the Court under this section has not to enter into inquiries ns 
to t! e witn°ss s religious belief or as to his knowledge of the consequences 
of falsehood in this world or the next It has to ascertain m the best 
wav it can whether from the extent of bis intellectual capacity and under 
standing lie is able to give a rational and intelligent account of what f** 
has seen or 1 eard or done on a particular occasion If a person of tender 
v ears or of verj advanced age can satisfy these requirements his competency 
is a witness ls established 1 If a boy in spite of his smallness can both 
understand questions and give rational answers to them he should lx* 
examined* 

ith respect to children no precise age is fixed bj law within which 
tfiev are absolutely excluded from giving evidence on the presarnphw 7 
that they have ’ her can any precise rule 

l>e laid down re and knowledge which 

will render a ch questions of this kind 

i mcli must ever depend upon the good sense and discretion of the Judge 

I Queen Fmpruer Lai Sahai (18SS) * Queen Em prut v Ram Stiral, (1000) 

11 All 183 23 Alt 00 
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In practice, it is not unusual to receive the testimony of children of eight 
or nine years of age w hen they appear to possess sufficient understanding 1 . 

The Court is not hound, before taking the deposition of a child witness, 
to ascertain by a preliminary examination whether the child has capacity 
to understand the questions put to it and to give rational answers to them 
but the competency of such a witness maj bo tested during the course of 
its examination 1 According to the Bombay High Court when the witness 
1 * of tender j ears the Court should satisfv itself that the witness is com 
petent to testify 3 

There is a conflict of opinion on the question whether the omission 
to administer an oath or affirmation under the Oaths Act to a witness of 
tender yea ’ * ’ 1,14 

Calcutta ai 
bad High 

But it has taken a different \ lew in a later decision m which it lays down 
that the fact that a Court has advi*edl\ refrained from administering an 
oath to a witness is not sufficient by itself to render the statement of such 
witness inadmissible 4 Court should only examine a child of tender years 
is a witness after it has satisfied itself that the child is sufficiently develop 
< cl intellectually to understand what it has seen and to afterwards inform 
the Court thereof and if the Court is so satisfied it is best that the Court 
should comply with the provisions of s 6 of the Indian Oaths Act in the 
case of a child just as in the case of any other witness® The Madras High 
( ourt 7 of late has taken the same view as the Calcutta High Court, though 
in an earber case it held that such evidence was not admissible* The 
former Chief Court of Lower Burma held that such evidence was mad 
itussible 9 

Explanation.—The explanation applies to the case of a monomaniac 
or person afflicted with partial insanity Such a person will be an admis 
sible witness if the Judge finds him upon investigation capable of under 
standing the subject in respect of which he is required to testify 10 

When an accused is a competent witness,—An accused person cannot 
be a competent witness on his own behalf because under s 342 of the 
Criminal Procedure Code no oath shall be administered to the accused'’. 
Where there are two accused a Magistrate cannot convert one of them 


1 Taylor lltliFdn s 1377 p 93G 

* \afar Shetlk v bnperor, (1013) 41 
Oal 400 

* Emperor v IIan Bamji (1018) 20 
R hi L.RM5 

* Queen Empress v Shaia (1891) 1C 
Jlom 330, lmperor v Ausha lamojx 
'utlar (1903)0 Horn L R 631, Queen 
\ &eu.a Bkogla (1874) 14 Beng L R 

294 p b , Falu San lot v King Lmperor, 
(1021) 6 P L J 147 

* Queen Empress v Jlaru, (1S8S) 10 
U1 207, Queen Empress v Lai Sahat, 

E. 18 


(1888) 11 All 183 

8 Lmperor v Dhanx Earn, (1915) 38 
All 49 

4 Be China Vtnladu, (1918) 38 Mad 

* Queen Empress v Fi rapervmal, 

(1892) 16 Mad 105 

9 Dtya v King Emperor, (101G) 9 L. 

B R 88 

10 Peqxna r 1UU (1851) 2 Ron C C 

2oi,Spittl* v Walton. (1871) L.B11/ 
Eq 420 jr 
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into a witness against the other except when a pardon has been lawfully 
granted 1 Where two persons are jointly charged and tried and are con 
victed, and a new trial is afterwards ordered of one of such persons, the 
other person can upon such trial be lawfully examined as a witness 5 
Where there are several accused persons, one of whom is a European British 
subject and claims to be tried bv a special jury, the other accused who are 
to be tried separately can be competent witnesses in the trial before the 
special Jury 3 

CASE 

During the course of a police investigation into a case of house break 
ing and theft several persons were arrested one of whom made certain 
disclosures to the police and pointed out several houses which had been 
broken into by his accomplices Thereupon the police discharged bin 
and made him a witness At the trial he gave evidence against his ac 
complices who were all convicted It was held that his evidence was 
admissible under this action though he had l>een illegally discharged by the 
police* 

119 A witness who is unable to peak may give 
Dumb wit ^ 1S evidence m any other manner in which 

nesses he can make it intelligible, as by writing or 

by signs , but such writing must be written 
and the signs made m open Court Evidence so gi\ en shall 
be deemed to be oral evidence 

120 In all civil proceedings the parties to the 
Parties to cm' sul t and the husband or wife of any piuty 

wives or hus to the suit, shall be competent -witnesses 
,>a HusbBmi or cnminal pioceedings against any person, 
wife^of person the husband or wife of such person, 
trial" cnmmal respective!}, shall be a compel ent witness 

COMMENT 

Husbands and wives are competent witnesses for or acainst each other 
in civil as well as criminal proceedings 

English law—In cnmmal eases a husband and wife are not competent 
witnesses for or against each otl er A husband aid wife ore however 
competent to mve evidence when an injury to person or property 1 ns licen 
committed bj the one against the other 


1 ' “ Emperor of hdia v Sobha Sam (190*1 
1 it No 8 < f 1004 (Cr ) 

* E npress v Durant (1698) 23 I'* 110 
213 

* Queen Empress \ JJona puna. 
(1892) 16 Dm 0G1 
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121. No Judge or Magistrate shall, except upou 
jod « and s P ecia l order of some Court to which 
riagutr»t« 8 he is subordinate, be compelled to answer 
an> questions as to his own conduct in 
Court as such Judge or Magistrate, or as to anything 
which came to his knowledge in Court as such Judge or 
Magistrate , but he ma} be examined as to other matters 
winch occurred in his presence whilst he was so acting. 

Illustration t 

(a) V on Lis trial b fore the Court of Session, says that a deposition 
Nias improperly taken by B the Mag strat" IIcannot be compelled to an 
swer questions as to this excej t ujwn the special order of a superior Court 
(M V i« accuse 1 before the Court of Session of hiving given false 
evidence before. B a Migtstrate B cannot be asked what A saiJ, except 
upon the special order of the superior Court 

(c) \ is accused liefore the Court of Session of attempting to murdei 

a police officer w hiUt on lus *nal 1 fore B a Sessions Judge B may !>e 
examined as to w ha* oc urred 


COMMENT 

Sections 121 1S2 declare exceptions to the genual rule tl.at a witness 
is bound to tell *he whole truth and to produce anv document in Ins 
possession or power rclc\ ant to the matter in issue 1 

The pm dege gnen by this section is the p-ivilcgc of the witness, that 
js of 
•such 

in tlu L 

■of tl e Judge or the Magistrate extends oily to his own conduct in Court 
-as «uch J ilge or Magistrate or as to anything which came to his know It l^e 
m Court as such Judge or Mag.strate 

Judge or Alagistrate as a witness— A judge, before whom a cause 
us tried must conceal inv fact within his own knowledge unless lie be 
first sworn, and consequently if he he the sole judge it seems that ho 
■cannot depose as a witness though if he be sitting with others, he mav 
then lie sworn and gi\c evidence In this last cose the proper course 
-Appear* to Vfc that the. n bo has thus bacosww a fatness should \etve 
the bench and take no further judicial part m the trial, because he can 
hardly be deemed capable of impartially deciding on the admissibility of 
Lls own testimony, or of weighing it against that of another * 


1 The Queen v Gopal Don (1831) 3 
Mad 271 277 r b 

* E nprm of India v Chidda Khan 


(1381) 3 tU 673 v B 
8 Taylor llthi-iin.s 1379,p, 93S. 
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A person having to exercise judicial functions may gne evidence in a 
case pending before him when such evidence can and must 1 e submitted 
to the independent judgment of other persons exercising similar judicial 
1 ime 1 11 

and fact, be cannot gi\c evidence 
bis judgment not stated on oath 
before the Court m the presence of the accused^ The accused is entitled 
to have nothing stated against him in the judgment which \\°s not stated 
on oath in his prepuce and which he had no opportunitv of testing bj 
croMR examination and of rebutting 3 If the Ti dge knew am facts con 
timing the case lit is bound to state to the accused so far as he could 
what were the facts be himself observed and to which he himself could hear 
testimony and th- prisoner in such situation has a right if In thought fit, 
to cross examine the Judge who i evidence should he recoidcd and form 
j art of the ev idence in the ca e* 

122 No person who is or has been married shall 
c mmamc a kt compelled to disclose any commun 1 
tmns dunn, cation 1 made to him during marriage 2 by 
nurnage ftn> person to whom he is or has been 

married nor slnll he be permitted to disclose an> such 
i ommumtation 3 , unless the person who made it, or his 
lcpresentatrvc in inteiest 4 consents, except in suits 
between married persons, or proceedings in which ont 
inarned person i& prosecuted for any crime committel 
against the other 

c o M M e x T 


Thus cnactmmt (section) rests on the obvious ground that the ad 
mission of such tcstlmonj would have a powerful tendencj to disturb the 
Iiacc of families to promote domestic broils and to wtaken if not to 
dtstrov that feeling of mutual confidence winch is the most endearing 
solace of married life The j rotcction is not confined to csscs where the 
<ominunication sought to be given in evidence is of a stnctU confidential 
character blit the seal of the law is placed ujon all communications of 
whatever nature which pass between husband and wife It extends a! «* 
to rases m which the interests of strangers are solely involved as well as 
to those m which the husband or wife is a partv on the record It 1 
however limited to such matters as have been communicated during the 
marriage * 


1 The Q tern v MooLta jh (1S“0) 

11 W H (Cr ) Oft 

I Q etn fmpre *tv -3/aniioj (1 SOCl) 
10 Mini 263 fmpres* v Donnellj 
(tft"7)2Ul 40 

a ( trish c hui ler Choee v The Queen 
Fmprtte (18*11) 20 C«L 837 8C6 liar. 


Kt»lore Mitro v Abdul D X* 


R (tr) 70 
» Tnjl r 11th Etln 
617,018 
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1. ‘Compelled to di«clo-e any communication*.—This expression 
implies that the part} concerned is made or allow ed to saj or do something 
bv w-u of disclosing a communication made during marriage 1 * 3 A docn 
ment even though it contains a communication from a husband to i 
wife or net ivr a in the hands of third persons h admissible in evidence, 
for m producing it there is no compulsion on or permission to the wife or 
husband to di-rlo-e ant communication The section protects the in 
dividual- and not the communication if it can be proted without putting 
into the box fjr that purj >-e the husband or the wife to whom the com 
inumcution wa» nude* 

2 ‘During marriage* The protection conferred b} this section is 
lmutcl to wh matters is hate been communicated during marriage 
\ communication made to a woman liefore marriage would not be pro 
teoted But the nnvile^e lontinues e\en after the marriage has been 
dbsoh ed b\ de ith or dicorcc 

3 * p ermiUed to disclose any such communication’—Even if one 
of the ,po i«e i- willing to di-clo c a communication he or she will not be 
l>emiitnd to dL-ho«t it ui le-s the person who made it or bus rcpiescntatne 
in intere.it consent- except in suits or prosecutions between married persons 

On a trial for the offen t of breach of trust by a public servant, a letter 
was tendered in evidence for the prosecution which had been sent b\ the 
accuse 1 to his wife at Ponhcherry and had been found on a search of her 
house made there bv the police it was held that the letter was admissible 
in e\ idence agiin«t the accused* 

4 ‘Repre-cntalive in interest*.—Where there is no representatne 
m interest ’ who can consent under this section, to the disclosure of com 
mumcations made bv a deceased husband to his wife during marriage, 
the wife should not be permitted even if willing, to disclose such com 
mumcations The widow of a deceased husband is not his “representa 
tive in interest for the purpose of gi\ uig such consent* 

123 Xo one shall be permitted to give an} evidence 
Lvui< nee as t ( l erlve d from unpublished official records 
affaireo"state relating to any affairs of State, (X<ept with 
the permission of the officer at the head of 
the department concerned, who shall give or withhold 
.such permission as lie thinks fit 

COMMENT 

11ns section exempts only unpubbshed official records relating to 
anv affairs of State except with the permission of the head of the 
department 

1 Q ictn Empress x Donaghue, (18° 6) 22 Mad 1 

22 'lad 1, 4 * Nawab Uouiladar v £« oeror, 

* lb,d, p 3 40 Cal 801 

3 Qitten Einprtu r Donaghu* (1898) 


(1013' 

/ 
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Statements made and documents produced bv assessors before income- 
tax officers for tbe purpose of showing the income of such n«'e<sees do not 
refer to matters of State, and are not privileged under this section 1 

124. No public officer shall be compelled to disclose- 
oiiciai com communications made to him in official 

mumcations confidence 1 , when lie considers that the 

public interests would suffer by the disclosure. 

COMMENT 

The object of this section is to present disclosures to the detriment 
of public interests and the decision as to such detriment rests with the 
officer to u horn the communication is made and does not depend on the 
s|H*cul use of the word ‘confidential 1 Under this section the public 
officer claiming privilege has to exercise his own discretion lr mvuy or 
ref us mg disclosure 5 

I. ‘Communications made to him in official confidence'.—Commum 
cations in official confidence import no special degree of secreev and no 
pledge or direction for its maintenance, but include gcncrallvall matters 
communicated bj- one officer to another in the perforn nn'-e of their duties 
The question whether such communication was made in the course of «uch 
l>erfonnance is for the Court to decide* A Government Resolution, con 
taming opinions of Government officers including a legal adviser, is a 
privileged document within the meaning of this section’ 

A statement made to the Collector bv a person applnng to have hi> 
estate taken under the Court of M — 1 «--** — ' L c — 1 

tint is to sav. the details of his 
tion made to a public officer m 
tins section and cannot be use 
mentioned therein® 

125. No Magistrate or Police-officer shall be coni- 
infonnationa* polled to say whence he got any informa- 

t» commuaioa of tion as to the commission of any offence, 
. ti nee* and no Rev enue-officcr shall be compelled 

to say whence he got any information as to the commis 
Mon of any offence against the public revenue. 

Explanation .—“Rev enue-officcr” in this section 
means any officer employed m or about the business of 
any branch of the public revenue. 


* I enlaUlthalla Chethar v Sampalhu 
Clrtfiir. (1*109) 32 M*d 02 

* \arjnrnja Filtii v Secretary cf Slate 


* \ajaroja pitta i v Secretary <*/ Slalr 

for India sup, p 311 r 

* Suriingji Vojiraj v {'tertiary <!/ 
Stale (102t)28 Horn L. It 1213 

* Collector cf JaVhjnr ” 

Praial (1022)** All 3t« 
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COMMENT 

Under thi*" section a Magistrate or a j dice officer cannot b«. com 
pellcd to pne tie source of iniormation received bv him as to tbe com 
mis.ion of an offence He nm if le likts disclose tie name of the in 
formant 

The accused is not entitled to eln it from indn idu.il j iwcntion 
witnevcs whether he was a spv or an informer or to discover from police 
officnls the names of persons from whom thev had received lnftimatron 
but a detective cannot refuse on grouds of j nblic jolicv to answer a 
que tion as to where he was secreted 1 

\lthou«h this section does not m express terns j rohibit a witness if 
he lx* willing from saving whence he got 1 is information the protection 
afforded bv this section does not depend uj on a claim of j nvilege being 
made but it is the dttj of the Court apart from objection taken to 
exclude such evidence* 

126 No barrister, attornej pleadei or vakil shall 
Proles mna, at an > time be permitted unless with his. 
communication 3 clients express consent, to disclose an) 
communication made to him in tire course 
and for the purpose of his emplojment as such barnstei, 
pleader, attornej or \ahil l , bj or on behalf of his client, 
or to state the contents or condition of auv document 
with which lie has become acquainted in the couise and 
for the purpose of his professional emplojment, or to 
disclose an) advice giv ea bj him to his client in the course 
and for the purpose of such emplovment 

Provided that nothing m this section shall protect 
from disclosure— 

(1) any such communication made in furtherance 
of auj illegal purpose 

(2) anj fact observed bj any barrister, pleader, 
attornej or vakil, in the course of his emplojment as. 
such, showing that anj crime or fraud has been com 
mitted since the commencement of his emploj ment 

It is immaterial whether the attention of such 
barrister, pleader, attornej or vakil was or was not 
directed to such fact by or on behalf of hi> client 

Explanation —The obligation stated in this section 
continues after the emploj ment has ceased 

1 A nrila LalHa rav E i jtror (1915) * llejton v Ptarj Jlofnn Dtis (1912) 

Cal 9 j7 4OC11I 898 9 n 0 
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Illustrations 

(a) A, a client sajs to B, an attomev— I have committed forgen 
and I wish jou to defend me” 

As the defence of a man known to be guilt} is not a Lrimmal purpose, 
this communication is protected from disclosure 

(b) A, a client, savs to B an attomev—‘ I Wish to obtain possession 
of property by the use of n forged deed on which I request you to sue” 

The communication being made m furtherance of a criminal purpose, 
is not protected from disclosure 

(c) A being charged with embezzlement, retains B an attorney, to 
defend him In the course of the proceedings, B observes that an entn 
has been made in As account booh charging A With the sum said to have 
been embezzled, which entrj was not m the booh at the commencement of 
Ins employment 

This being a fact observed b\ 11 m the course of lus employment 
showing that a fraud Ins been committed since the commencement of tin 
proceedings, it is not protected from disclosure 
COVVFNf. 

This section is based upon the principle that if communications to ft 
legal adviser were not privileged a man would be deterred from fullv 
disclosing lus case, so is to obtain proper professionsI aid in a mitter m 
which he is likely to be thrown into litigation The section not only pro 
tccts the legal ad user from disclosing communications made to him fay his 
client when interrogated as a witness but is not permitted to do «o even 
jf he js willing to give evidence unless with the e\pr lS3 consent of his client 

I. ‘To disclose any communication made to him in the course and 
for the purpose of his cmploj ment as such barrister, pleader, etc ’—Com 
jnunications protected bv tins section must be confidential The won! 
‘disclose’ shows that the privileged communication must be of a coufi 
dcntial or private nature 1 It is not even communication made b> a 
jierson to bis legal adviser that is privileged from disclosure The privilegi 
extends onlv to communications ma 11 

view to obtaining professional ad vie 
what a witness has Lamed b} observ 

ing process being earned on as to what is communicated to him by won! 
of mouth or writing* 

The section protects from publicitj not morel\ the details of the 
business, but also its general purport unless it be known aliunde that 
such business falls within proviso I or 2 A solicitor is not at Iibcrtv <*• 
disclose the nature of Ins professional employment* If an attomev di* 


1 Ffnmjt JIhitaj I v 31oh Utility Jit, nit 
iiifj (180.1) 18 Horn 263 272, Mono* 


ting (1893) 1811 >ia 203 
» ( o; i 1m\ v Lalhpal Jia>, (191?) ** 

* /ranji /tticai, r Uohanung (ISS3) 
19 1S< ro 2r3 
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<■1 km the facts which came to his knowledge w 1 ile he was engined as an 
attomei he will lie guilty of professional misconduct 1 * 3 

A. pleader cannot claim privilege against disclosing a statem nt mad 
to bin bv a per«on if the same is not made to him in the course md foi 
the purpose of his employment as a pleader and the fact thit tl e j lea ler 
has been acting as a j rofessional nd\i«er to the part) makes no difft rence 4 

Mukhfear—The restrictions iinjosod by tl is section extent at o to 
communication made to Wnhlitcars when acting as pleaders for tlei 
clients* 

P/oii'O I—Tins proviso differs from the hn^lish law Lnder it 
jinj communication unde in furtherance of an illegal purjosc is not 
privileged Under the English law the purj o«e must be crimmil and not 
auerelv illegal 

CASES 

\t an interview between a solicitor and a chert the sohe tor took 
slown a certain statement made bv a person named A B w ho was ui his 
•client 6 company and whose name was communicated to him m the 
course and for the purpose of his professional employment A B was 
a f tcnvards tried for defamation At the trial the solicitor was called as 
a witness for the prosecution and was asked (a) the name of his client 
<f) the name of the person who accompanied the client and made a state 
ment to him and (c) the matter in which his client employed him The 
■solicitor declined to answ cr all the three questions on the ground of privilege 
It was held that (a) the solicitor was bound to disclose the name of the 
tlicnt , ( l ) be was bound to disclose tbe name of the person who accoin 
1 inied the client and made a statement to him and (c) he was not bound 
to disclose the matter in wluch the client employed hnn‘ 

Where defendants at an interview at which the plaintiff was i resent 
a lnntted tleir partnership to their attorney who was then also acting is 
ittomej for the plaintiff it ras held that the attorney was not precluded 


127 The provisions of section 126 shall apph to 
^ Section i 26 ^to jjitei preters, and tnc clerks or servant! of 
cV n ” hamsters, pier dors, ittoincvs and \akils 

l In rein iUornet/ (1924) 26 Bom I (18JS) 25 Cal 73G 
Jt 887 f b x p _ ni _ ir » f « 

* Emperor v Bala Dharma (1902) 4 • 

J!om h K 460 v 

3 ibba* Ptaia v Q iten Emprt't ’ ■ 
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COMMENT 

Tins section extends the pnvilege given bj s 120 to interpreters, 
clerks or servants of lawyers It extends to i communication made to a 
] leader s clerk the same confidential character that attaches to a com 
nnmciation to the pleader direct under s 126' 

128 If an) part) to a suit gives evidence therein 
im liege not at his own instance or otherwise, he shall 

rVTnteerule n °t be deemed to have consented mereby 
i viden t ° to such disclosure as is mentioned in set tiou 
12G ind if an) part) to a suit oi proceeding calls any 
such barris er, pleader, attorney or vakil as a witnes , 
he shall be deemed to have consented to such disclosure 
onl) if he questions such barrister, attorney or vakil on 
matters which, but for such question, he would not beat 
libertv to disclose 

129 No one shall lie compelled to disclose to 
Confidential the Court any confidential communication 

JSrtTS "inch ha', talen place between him and 

vucn P his legal professional adviser, unles* he 

oilers himself as a witness, in which case lie maj be com 
polled 1 to disclose anv such communications as may 
ipptar to the Court necessar) to be known in order to 
explain any evidence which he has given, but no others 
COMMENT 

This section applies where tie client is interrogated, and whether lie 
lc a ]irt} to the smt or not If a party becomes a witness of his own 
accord he shall if the Court requires it be made to disclose everything 
access in to the true comprehension of his testimony 5 

1 ‘Compelled’—This word does not mean subpccnaed The 
section uses the words ‘compelled to disclose with reference to the case 
wl en a man has offered himself ns a witness and must refer to some force 
I ut ujon the witness after he is in the witness box* 

CASE 

letters written Lv one of the defendants servants to another for 
* ' " r * -e Iiti 

< anccs^ 

- - iv ilegc 

» Kameil w PtrelaA T -tman t 11a (IPSO) 4 Il>m C"6 CSU 
(ISOs) 20 Cal £3 * Mohtr S heilh v Queen Emr"*’- 

B anjt v The (1803) "|(al 30° 400 
V«ir !)h ruuuty 5 «f 1) Co pen) j 
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miv be claimed, it must be shown on the face of the affidiiit that the do¬ 
cuments were prepared or written merelj for the u e of the solicitor 1 

130 No witness who is not a part) to a suit shall 
Production of be compelled to produce Ins title deeds to 
witnw^not °l any pxopeit) oi an) document m virtue 
partr of which lie holds ail) propeity as pledgee 

oi mortgagee or any document the production of which 
might rend to criminate him, unless he has agreed in 
writing to produce them with the person seeking the 
production of such deeds or some person through whom 
lie claims 


comment 

This section is based on the principle that great incomcmence and 
nuscluef would result to witnesses if they arc compelled to disclose their 
titles b\ the production of their title deeds The object of the privilege 
is that the title maj not be disclosed and examined 

The section protects a witness, who is not i oartj to the suit in which 
he is called, from producing— 

(1) title-deeds to anv property, 

(2) an) document m virtue of which he holds an) property as pledgee- 
or mortgagee or 

(3) any document the production of w Inch might tend to criminate 
hun 

unless he has agreed m writing to produce such documents 

It would be entirely optional for the witness to produce bis title- 
deeds, and to raise any objection whatever 

English law —The privilege conferred b) this section is more extensile 
than in England For, in England where a title deed has been partly set 
out or where there is reason to suspect fraud the production of title-deeds 
has been ordered* In England a witness who is justified m refusing to 
produce title deeds cannot be compelled to gne parol eudence of their 
contents 

131 No one shall be compelled 1 to produce docu- 
Productwn of men t s in his possession, which anv other 
document wtuch person would be entitled to refuse to pro- 
haiing C pokes’ ducc if they were m his possession, miles* 
aion could refuse such last mentioned person consents to 
to produce their production 

1 Bipro Doit Dty v Secretary of State * Stol es V ol lip 831 
/or Indut tn Conned, <1S85) 11 Cal 6o5 
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COMMENT 


Persons m possession of documents on behalf of others are gencralK 
.agents attorneys mortgagees trustees etc This section extends to 
these persons the same protection winch the preceding section prou lev 
for a witness who is not a party to a suit 


I Compelled’ —The use of this word indicates that the person in 
j obsession of the document will be allowed to produce documents which 
■other persons would be entitled to refuse to produce if such w ere m their 
possession This is in accordance with English law It would seem to 
follow that although a barrister pleader attorney, or \akil is forbidden 
•(by s 126) to state the contents of any documents with which he l as 
become acquainted in the course and for the purpose of his professional 
-cmplovment he will be permitted to produce the document itself if it 
happen to be in lus possession and he choose to do so 1 


132 4 witness shill not be excused from answering 

Wines* not an y question as to any matter reletmt to 
■excused from the matter in issue 1 in any suit oi in am 
“’JnTSi.t an" ci\il or criminal proceeding, upon the 
i or win cnmi ground that the answer to such question 
nnte will criminate, oi may tend directly or 

indirectly to criminate, such witness, oi that it will 
•expose or tend directly or indnectly to export, such 
witness to a penalty or forfeiture of an) kind 

Provided that no such answci, wdneh a witness 
Proviso shall be compelled to gne, shill subject 

him to iny irrest or piO‘-ecution, or be 
proved igiinst him in any criminal proceeding, except i 
prosecution for giving false evidence by suen answer 


COMMENT 


Under this section a witness is not excused from answering anv 
-oucstion relevant to the matter in issue on the ground that answer to such 
•question urn criminate him or expose him to a j cnalt} or forfeiture 

I ‘Any question as to any matter relevant to the matter in issue 
The MCtion does not in terms deal with all ennunatorj questions which 
maj lie nddreased to a witness hut onl) with questions os to matters 
relevant to the matter in issue Irrelevant questions should not be a! 
lowed and it may he lmjhcd from the limitation m this section that a 
witness should be excused from answering questions tending to ermunate 
jis to matters which arc irrelevant* 


I F,p 11 8th E<ln p 803 
* The Queen v l ojvl Doe (1881) 3. 


Mad 2*1 2*8 r b 
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Pro>i '0 —This cction makes a distinction between thoso cases in 
winch a witness voluntarily answers a question and those in which he is 
compelled to answer and gives him a protection in the latter of these 
cases onlv Protection is afforded only to answ ers w hich a witness has objected 
to give or —L 1 v ** * J 1 11 i ho 

has been f a 

w ltuess or to 

give anv particular answer or to answer any particular question Thi 
words shall be compelled to give m the proviso apply to pressure put 
upon a witness after he is in the bos and when he asks to be excused 
from answerin'* a question* The Allahabad High Court has held that 
this is too narrow an interpretation A common sense meaning should 
1 0 given to the word compelled It is lmjossiblc to deny that in the 
rase of ordmarv laymen unacquainted with tkc technical terms of thi 
section they are comjelled to answer on oath questions put either by the 
(ourt or bv the counsel especial]) when the question is relevant to the- 
ca«e An answer gnen bv a witness under such circumstances ls protected 
In this section Whether or not a witness is ‘compelled within the- 
meaning of this section to answer an) particular question put to him while 
m the witness box is in each case a question of fact 3 

The Calcutta High Court has held that a witness who makes a vo 
luntarv aud irrelevant statement not elicited by any question put to- 
him while under examination is not protected b) this section It has 
therefore held that a witness making a voluntary andirrelevant statement 
lo injure the reputation of another is guilt) of defamation 4 The Madras 
High Court has held that a witness is not guilty of defamation for any 
statements made in the witness box* 

The Bomba) High Court has m a Full Bench case laid down that 
relevant statements made bv a witness on oath or solemn affirmation 
in a judicial proceeding are not protected 1) this proviso® A witness 
who makes defamatory statement'' in witness box comes within the pur 
mow of section 199 In ban Ptnal Code 7 

\n incriminating statement in a deposition made by a partv to the 
suit m cioss examination in answer to questions relevant only as a Sect nig¬ 
hts credit and objected to not by the deponent himself but by his pleader, 
is not admissible against I nil on his subsequent trial for giving false evidence 
he being in fact con jelled to answer* 


(I9 n 0)4'*All 257 

* Haidar Ah v Abra Mia (1905) 32. 
Cal '"50 

* Manjaya v Seaha Shetti (I88S) II 
Mad 477 

® UaiiSlianla v Umrao Amir (1925) 
28 Bom L U 1 r b 
» Ibid 

8 Fmperor v Pramatha hath B 
(1910) 47 Cat ITS 
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COMMENT 

Persona in possession of documents on behalf of others are general!; 
-agents, attorneys, mortgagees, tr istees, etc This section extends to 
these persons the same protection which the preceding section provides 
lor a witness who is not a party to a suit 

I. ‘Compelled’—The use of this word indicates that the person in 
possession of the document will be allowed to produce documents which 
■other persons would be entitled to refuse to produce if such were in their 
possession This is in accordance with English law’ It would seem to 
follow that although a barrister, pleader, attorney, or vakil is forbidden 
•<by s 126) to state the contents of any documents with which he has 
become acquainted in the course and for the purpose of his professional 
-employment he will be permitted to produce the document itself, if it 
happen to be in his possession and he choose to do so” 1 . 

132 V witness shall not be excused from answering 
Witness not an y question as to any matter relevant to 
■excused from the matter in issue 1 m an) suit oi m am 
“"nf'th.t.n” end or criminal proceeding, upon the 
■**« will cram ground that the answer to such question 
will criminate, oi may tend directly or 
indirectl) to criminate, such witness, or that it will 
•expose, or tend directly or mdiicctly to expose, such 
witness to a penalty or forfeiture of any kind . 

Provided that no such answci, winch a witness 
Proviso shall he compelled to give, shall subject 

him to any arrest or piosecution, or be 
proved against him in any criminal proceeding, except a 
prosecution for giving false evidence by such answer. 

comvifnt. 

Under this section a witness is not excused from answering anr 
-oucstion relexant to the matter in issue on the ground that answer to such 
■question max criminate him or expose him to a penalty or forfeiture 

I. ‘Any question a a to any matter relevant to the matter in issue.’— 
The section does not in terms deal with all criminatory questions winch 
may lie addressed to a witness, but only with questions as to matter* 
n lex ant to the matter m issue Irrelevant questions should not 1« al 
lowed, and it may be implied from the limitation in this section that a 
witness should be excused from ansxxcnng questions tending to criminate 
as to matters xxhich ore UTelexant*. 

> Fit 11, 8th Ixln- p 803 Mad 271,278 r a 

- Tie Queen v. Goj*l Dot. (1881) 3 
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Proviso—This cction makes a distinction between those cases in 
winch a witness voluntarily answers a question and those in which he l 
compelled to answer and gives hnn a protection in the latter of these 
ca«es onlv Protection is afforded onl} to answ ers w hich a witness has objected 
1 ' i he 

f a 
to 

x x Htt- 

words shall be compelled to gi\e m the proviso apply to pressure put 
upon a witness after he is in the box and when he asks to be excused 
from answermsr i question* Tic Allahabad High Court has held that 
this is too narrow an interpretation A common sense meaning should 
be given to the word compelled It is imj ossiblc to deny that in the 
case of ordinan laymen unacquainted w ith the technical terms of this 
section they are compelled to answer on oath questions put cither by the- 
(ourt or b\ the counsel especisllj when the question is relevant to the- 
ca«e An answer given bv a witness under such circumstances is protected 
bv this section Whether or not a witness is compelled within the- 
meaning of this section to answer an} particular question put to him while 
m the witness box is in each case a question of fact 3 

The Calcutta High (ourt has held that a witness who makes a vo¬ 
luntas and irrele\ant statement not elicited bv anv question put to- 
him while under examination is not protected b} this section It has 
therefore held that a witness making a voluntary andirrelev ant statement 
to injure the reputation of another ls guilt} of defamation 1 The Madras 
High Court has held that a witness is not guilty of defamation for any 
statements, made in the witness box* 

The Bomba} High Court las in a Full Bench case laid down that 
rckvant statements made bv a witness on oath or solemn affirmation 
in a judicial proceeding are not protected 1} this proviso® A witness 
who makes defanntorj statement 1 * in witness box comes within the pur¬ 
view of section 190 Inlian Penal Code 1 

\n incriminating statement in a deposition made by a partv to the 
suit in cross examination m answer to questions relevant only as affectin'* 
hts credit and objected to not b} the deponent himself but by his pleader, 
is not admissible against 1 lin on lus subsequent trial for giving false evidence- 
lie being in fact comjelled to answer* 


1 Quern Empreta v * t S onl i 


(1603) 21 Cal 302 

8 Emperor v Banart (lO - ^) 40 All 
2 *4 fmprror v Chat r (I0°0) 

43 All 9* h nperor v flarya ^tih n 


(1920) 4” All 25" 

* TiatSar A7i v Atru Zita (1905) 32: 
Cal 750 

* hi an jay a v Sesha Sheltt (18SS) 11 
Mad 477 

* Bat Shanta v Vmrao Amir (ID’S) 
28 Bora L B 1 f b 

i lb tl 

8 Emptror v Pramatha bath Bose 
(1010) 37 Cal 178 
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THE LAW OF EVIDENCE. 


[emu* IX. 


Previous deposition —A previous deposition is admissible against the 
witness on Ins subsequent trial unless he has brought himself under this 
proviso 1 

Fnglish law.—tinder the English law a witness has the privilege ol 
refusing to answer a question upon the ground that the answer may 
-criminate him This section substitutes the qualified protection that the 
answer shall not be used against him 

CASES. 

A revenue official was charged with the offence of attempting to 
rcceiv e a bribe from certain cultivators who gave evidence for the prosecution, 
and he was convicted He subsequently charged the cultivators with 
having conspired to bribe him, and in their trial their depositions in the 
previous case were tendered m evidence for the prosecution It w as hcl 1 
that the depositions were admissible m evidence 5 

Where a Magistrate, believing that the complainant had given f<d«* 
evidence in the course of a trial, by denying the fact of a previous con 
vietton, had his thumb-impression taken out of Court, for the purpose of 
identification in a future prosecution, and there was nothing to show that 
the latter had objected to the taking of it, it was held that the thuml- 
1 repression was admissible in a subsequent trial for giving false evidence, 
and that the prov i«o to this section was not applicable, inasmuch as (I) 
the taking of such an impression was not equivalent to asking a question 
and receiving an answer, (2) no objection was made to the taking of it, 
And (3) it was not taken in the course of a trial 8 

133. An accomplice shall be a competent witness 
Aceompbce a 8 ainst a11 accused person, and a con 
viction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 
-accomplice. 

COMMENT. 

This section should be reul along with illustration (b) to s 111 
The Court may consider, though it is not bound to consider, an accomplice 
unworthy of credit unless he is corroborated in material particulars This 
.section is the only absolute rule of Jaw as regards the evidence of accotit 
pi ices But illustration (h) to a 111 is a rule of guidance to which tin* 
Court nl°o should have regard It is however, not a hard and fist J'n 
sumption, incapable of rebuttal, a jnewmpUo juris el <lc jure 1 The 
evidence of an accomplice requires to la accepted with a great dcil of 
•caution and scrutiny because 

(a) he has a motive to shift guilt from himself, 

* Tunoo Mia v } mpfror, (1911) 19 
Cal 348 

* Lmpfrorx Sknmcar, (1903) 7 Him 
L. R 9t» 
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(&) he is an unmoral person lilelj to commit perjury on occasion , 

(e) he hopes for panlon or has secured it, and so favours the pro 
secution 1 

Bombaj view.—The Bombay High Court lias held that the presump 
tion allowed bv * 111, illustration (6), namel), that an accomplice is 
unworth) of credit unless he is corroborated m materal particulars, has 
become a rule of practice of almost unnersal application 5 Under ordinary 
circumstances it is unsafe to convict on such evidence without the corro 
bora turn of independent evidence The corroboration to the evidence of 
an accomplice, when required, «hould be such corroboration in material 
particulars as would induce a prudent man on the consideration of ill the 
circumstances to believe that the evidence is true not only as the narrative 
of an offence committed but also so far as it affects each person thereby 
implicated* If there tt no evidence in the ense outside the confession of 
the accused, no conviction based only upon the confessions of the co¬ 
accused is good in law 4 The law does Dot require that every detail of 
the approvers storv mu>t be fortified b) a similar sto-y told bv an in 
dependent witness the effect of on) such j nnciole w ould he to rule out 
the accomplice s evidence as altogether inadmissible It is onl) necessary 
that the accomplices evidence should, m the circumstances of each parti 
-cular ca«e receive that corroboration which it seems to require- In 
dealmg with the evidence of an accomplice the Judge is not bound to rely 
on such statements only as are corroborated by other reliable evidence 
Once a foundation is established for a belief that such a witness is speaking 
the truth because be is corroborated by true evidence on material points, 
the Judge 13 at Iibert) to come to a conclusion as to the truth or falsehood 
of other statements not corroborated® There may, however, he circunx 
stances, such as wlieie previous concert by the informers is highly impro¬ 
bable, in which the agreement in their stones, together with corroboration 
wrhich is afforded by the circumstance that those stones cannot have 
been arranged between them beforehand, must be taken mto account 1 
Persons coming teckrucall) within the category of accomplices cannot be 
treated as on precisely the "ame footing* 

It is the invariable practice of the Courts to require the corroboration 
by an independent witness of so much of the evidence of an accomj lice 

1 Buriat All v Tle Croun, (1916) P Court, ! illowed m Emperor v Jehntgir 
R bo 2 of 1917 (Cr) " — " “ 


1 Horn 475 , Fmperor v 


Li nA Hal ant 


tho testimony of an accomplice w lie re the 
accomplice evidence w lx. lie veil l>y the 


• Fmperor ■ 

L.R 120 

5 Emperor 
Bom L R 2hs 

* King hmperor 
Bom L R 694 


Bhtmrao, (1924) 27 Bom 
Kubtrappa, (■ 1 




28 G 


THE LAW OP EVIDENCE. 


[chap ix . 


Previous deposition.—A previous deposition is admissible against tbo 
witness on his subsequent tnal unless be has brought himself under this 
proviso 1 

Fnglish law.—Lnder the English law a witness has the privilege of 
refusing to answer a question upon the ground that the answer may 
•criminate him This section substitutes the qualified protection that tl e 
answer shall not be used against him 

CASES. 

A revenue official was charged with the offence of attempting to 
receive a bribe from certain cultivators who gav e evidence for the prosecution, 
and he was convicted He subsequently charged the cultivators with 
having conspired to bribe him, and in their trial their depositions m the 
previous case were tendered in evidence for the prosecution It was held 
that the depositions were admissible in evidence 3 

M here a Magistrate, believing that the complainant had given fabe 
evidence in the course of a tnal, by denying the fact of a previous con 
v iction, had his thumb impression taken out of Court, for the purpose of 
identification in a future prosecution, and there was nothing to show that 
the latter had objected to the taking of it, it was held that the thumb 
impression was adnussible in a subsequent tnal for giving false evidence, 
and that the proviso to this section was not applicvble, inasmuch ns (!) 
the taking of such an impression was not equivalent to asking a question 
and receiving an answer, (2) no objection was made to the taking of it, 
and (3) it was not taken m the course of a trial® 

133. An accomplice shall be a competent witness 
Accomplice against an accused person, and ft con 
\ iction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 
.accomplice. 

COM VIFNT. 

This section should be read along with illustration (i) to s 11! 
The Court may consider, though it is not bound to consider, an accomplice 
unworthy of credit unless he is corroborated in material particulars Thu 
■section is the only absolute rule of law as regards the evidence of accom 
pliccs But illustration [b) tog 111 is a rule of guidance to which the 
-Court nl«o should have regard It is however, not a hard and fast ] re 
-sumption, incapable of rebuttal, i presumpho juris et de jure * The 
•evidence of an accomjlicc requires to bt accepted with a great deal <f 
caution and senitmv because 

(a) he has a motive to shift guilt from himself, 

■ ■ **■'**’ * Tunoo V*i v Frnptror, (1021) 29 

- > Cal 148 

■ ■ ■■ 1 ■ * Imjxrort bhrimcas, (1903) 7 Iljni 

:■ 1 ■ L R 9vJ 
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accorajlices were entirely \oluntary accomplices 1 Where witnesses 
appeared to haae taken an actne part in carrjing awaj a person after he 
had been grievously assaulted and was in a helpless condition, and then 
leaving him in a field where he was subsequently found dead, it was held 
that their evidence was no better than that of the accomplices , at any rate 
it would be most unsafe for the Court to rely upon their evidence, unless 
corroborated in material respects, m convicting the accused* 

*' 1 v* *' on the point 

r v Ntlkanla 3 

z ■ ‘ kumaraswami 

Pillai \. K\ng Emperor* ha\e laid down that the c\idence of an accom¬ 
plice need not be corroborated in material particulars before it can be 
acted upon and that it is open to the Court to convict upon the uncor¬ 
roborated testimony of an accomplice if the Couit is satisfied that the 
evidence is true The majont) of Judges m Mvthuhtmarasicami's case 
have also laid down that the prey ious statements of an accomplice cm 
legally amount to corroboration of the evidence given by him at the tnal. 
The Calcutta High Court holds a contrary opinion on this point*. 

Allahabad \iew.~The Allahabad High Court has held that although, 
as a general rule, it would he most unsafe to convict an accused person on 
the uncorroborated evidence of an accomplice, such evidence must, like 
that of any other w itness be considered and weighed by the Judge, who m 
doing so, should not o% erlook the position m which the accomplice at the 


mission of the crime charged against him 7 

Burma vieyy.—The Rangoon High Court has laid down that there is 
no positive legal bar to taking an appro\er’s evidence as a basis for a con 
viction, but imle83 some reliable corroboration on a mateiial point were 
super added to it, it srould, in almost all cases, be unsafe to accept it as 
conclusive* 

The following rulings indicate the views of the former Chief Court of 
Jxiwtr Burma and Judicial Commissioner’s Court of Upper Burma prior 
to the establishment of the Rangoon High Court 


1 Deo Randan Terahad v Emperor 

23 Cal 3G1 


(1906)33 Cal 619 

8 Queen Empress v 

Gcbardhnn, 

1 Ahmuddm v Queen imprest (1893) 

9 All 628 

23 Cal 361 

t r 

Ram Sarnn 

* (1911) 33 Mad 217. Govmla v 

8 All 306 


King Emperor (1920)17 N L P. 113 

5 Jlaunj r 

\q Em t 

* (1912) 35 Mad 397 

* Ahmuddm r Queen Impress, (1893) 

F 10 

1 Ran C09 
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a*. n ocs to identify tlie accused person as the offender 1 Such corroboration 
ought to be that which is demcd from luumpcichable or independent 
evidence 2 

There is no rule of law or practice tliat the self incriminating portion 

< f the evidence of an accomplice is unworth} of belief unless corroborated 
The cudibility of a witness who says that he and another joined in coni 
nutting an offence stands per te as far as his self accusation is concerned 
i n the same footing as that of a w itness who sa}3 that he alone committed 
m (ffencc though m the latter instance there would be a narrower bi«w 
ft r cro -> examination to test his own self accusation 3 

Calcutta view—The Calcutta High Court has adopted the same vie' 
is that of the Bomba) High Court in considcnrg the weight to be attaclfd 
to the evidence of an accomplice Before the testimony of an accomplice 
c m be acted on it must be corroborated m material particulars There 
must be corroboration not onfy as to the dime, but also as to the identity 
4 f each one of the accused This is no technical rule, but one founded 
«n long judicial experience A retracted confession cannot ordinanl' 
tike the phcc of legal proof* It should carr) prncticall) no weight in 
uauist a person other than the maker, it is not made on oath, it H not 
test oil b' cro«s examination and its truth is denied !>} the maker him-«elf, 
who has thus lied on one or otber of the occasions The very fullest corro- 
b iration would be necessarv in such a esse far more than would be de 
m mded for the sworn testimony of an accomplice on oath* 

hen a person is onfy sn accomplice b) implication or m a sccondan 
m ii^e Ins evidence does not require the same amount of corroboration 
is that of the person who is an actual participator with the principal 
ofhnder In dealing with the question what amount of corroboration 
is nquirfd m the case of testimony given b) an accomplice the Courts 
must cxertt'c careful discrimination and look at the surrounding circtini 
ht nice* in order to arrive at a conclusion wl ether the facts deposed to hi 
tl e person alleged to be an accomplice arc borne out b) tho'C circumstances 
or whether the circumstances arc of such a nature that the evidence pur 
jk rtmg to he given b) the alleged accomplico should he supjKirtcd m 
*ss»n*nl and material particulars b) evidence aliunde as to the facts de 
jk od to b\ that accomplice 8 Where the comjlamant did not willing!' 

< ffi r to bribe, but the accused a police officer, demanded it before taking 
up t) * charge lodged bv the complainant and made use of his oflienl 
jiosition to enforce his demand it was held that the circumstances wen 
Mich as would juotifv a conviction on tl c tcstimon) of accomplices with a 
muth slighter degree <£ corroboration than would be th" ca«e if the 

1 fnpenr r AcwlaHAtJ" (1002) 4 * Fmptror * Laht J lohan Ibntltf 

It m 1- I’ 411, Qu'f» fmprfs r bitty (I Jll) 3 Cal MS 
Kn.hnabKat (ISM 10 I-jra 319 » } a *m v Kina fmptror, (1001) 

* l n j’fror v ISaji KrfAna (1004) C C»l CS9 , 

1. m 1„ I 4^1 « hamala p ra *ad t StUil PM** 

» Rmpntrx Uonmant (1004) C R a (1001) 2S Tal Pann ' 

I-I 413 f mj*TOT, (1005) 33 Cal 1353 
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of the offence, is not an accomplice but a spj, detective or decoy, whose 
evidence does not require corroboration though the weight to be attached 
to it depends on the character of each individual witness in each case But 
a person who is associated with an offence with a criminal design, and 
extends no aid to the prosecution till after its commission is an accomplice 
requiring corroboration 1 

134. No particular number of witnesses shall m 
\umber of an) case be required for the proof of an) 

witnesses fact 

COMMEM 

Under the Act no particular number of witnesses is required in any 
case Under the English law, however, in certain cases two witnesses 
are necessary, eg tw o witnesses are required in prosecutions for perjuri, 
treason etc The Bombay High Court has laid down that in ordinary 
cas^s and where the provisions peculiar to the Indian law do not appl), 
the rule of English law which is founded on substantial justice may well 
serve as a safe guide to those who have to administer the criminal law in 
this country* 

1 Emperor c Chaturbhu] Sahu (1910) 1901)176 

38 Cal 90 Queen Empress v Bashn * Per Jenkins C. J , in Emperor v 
(183*) P J LB 3(k> Queen Emj/ress Bal Gangadhar Ttlalc (1904} 6 I4om L. 
v \ga Sue (1898) 1 DBE (1897 P 324 339 
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While the terms of this section suggest that a conviction based upon 
evidence of the hind referred to is to be regarded as exceptional and the 
Court ma> presume that an accomplice is unw orthy of credit unless heu 
corroborated in material particulars the Court must carefully test the 
truth of the uncorroborated evidence of an accomplice and must search 
for the motives which have \ rompted tl e accomplice to say what he has 
said and for the circumstances which led up to his disclosures The 
evidence must be subjected to the most rigid tests m the endeavour to 
ascertain the true facts If after doing this the Court is satisfied tl at the 
accomj lice has spoken the truth the accused should be conv ictcd of tie 
crime 1 In the case of n Judge who has to give reasons for hisdecision the 
reasons which have led him to helicvc the uncorroborated evidence of an 
accomplice should be clear!} and full) set out It is not sufficient to set 
out formallj that the witness is an accomplice but that he is believed 
although uncorroborated 1 

The former Judicial Commissioner s Court of Upper Burma had held 
that although under ordmarj circumstances corroboration of an accomplice 
must be afforded by independent evidence the substantive rule of law 
was that a conviction was not illegal merely because it was not based on 
tl e uncorroborated evidence of an accomplice 1 An accomplice was a 
competent witness against a co accused tried separately* The confession 
of a co accused was not the same thing os the testimony of an accomplice 
And stood on a different footing It might be taken into consideration a* 
lending support to other evidence in the case But if there was no other 
evidence it was not a proper basis for a conviction It was not strong 
thened bj the fact that it was supported bv other confession* 
whether those had been made in such circumstances as to preclude the 
theory that there bad been connivance between the persons making the 
confessions or not* 

The Punjab view —The former Chief Court of the Punjab bad adoptc 1 

4l „ r.,, „ nn *1 « V1U1 .1.I1I.IP -4 T rfln 


l>e corroborated 0 

Accomplice—See s Ill ill (b) ns to the meaning of the word ' ac 
complice A person who makes himself an agent for tie prosecution 
with the purpose of disclosing and discovering the commission of an of! ncc 
cither before associating w ith wrong-doers or before the actual perpetration 


1 FoCklx king Emperor (1010) G 
L. H It 4 Aung Hm v Ainj rmperor 
<1008) 4LR T 30'’ rI <> A qq Pauj 
T Queen Fmprtf* (1S“R)8 J L. 1$ 1 1 
\ga Skirt four Queer Empresi (ISSo) 
8JL.1! 

* kgit ToTkelx The Quern Fmprfot 

<iooo) mu » 

* Queen Emjirtu V \ga Tun Fair 


(ISOS) 1 U 13 R (1S9~ 1901) 1“3 A««? 
/ w jtrrtT V A ga 1 o Tka (1013) 1 U **- 

♦ \?a Fo Tinx King Emperor J10CC) 
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of the offence, is not an accomplice but a spj, detective or decoy, whose 
evidence does not require corroboration, though the weight to be attached 
to it depends on the character of each individual w ltness in each case But 
a person who is associated with an offence with a criminal design, and 
extends no aid to the prosecution till after its commission is an accomplice 
reqtunng corroboration 1 

134. No particular number of witnesses shall m 
Number of any case be required for the proof of an) 

Witnesses fflCt. 

COMMENT 

Under the Act no particular number of witnesses is required m any 
case. Under the English law, however, m certain cases two witnesses 

for perjurv, 
t in ordinary 

• . lo not applj, 

the rule of English law which is founded on substantial justice may well 
sene as a safe guide to those who have to administer the criminal law in 
this country 8 

1 Emperor v Chaturbhuj Sahu (1910) 1901) I7C 

38CaL 96, Queen Empress v Basltn, * Per Jenkins C J, in Emperor v 
(1837) P J LB 365, Queen Empress Bal Gangaihar Ttlalc, (1901) 6 Bom L 
v .\j* Stce, (1898) 1 DBP. (1897 F. 324, 339 



290 


THE LAW OF EVIDENCE 


[CtUP IX 


Yk hilc the terms of this section suggest that a conviction based upon 
evidence of the hind referred to is to he regarded as exceptional and the 
Court maj presume that an accomplice is unworthy of credit unless he is 
corroborated in material particulars the Court must carefully test the 
truth of the uncorroborated evidence of an accomplice and must search 
for the motives which have prompted the accomplice to say what he has 
said and for the circumstances winch led up to his disclosures The 
evidence must be subjected to the most rigid tests m the endeavour to 
ascertain the true facts If after doing this the Court is satisfied that the 
accomplice has spoken the truth the accused should be com icted of the 
crime 1 In the case of a Judge who has to give reasons for his decision the 
reasons which have led him to believe the uncorroborated evidence of an 
accomplice should be clearlj and full) set out It is not sufficient to«et 
out formal!) that the witness is an accomplice but that he is believed 
although uncorroborated* 

The former Judicial Commissioner s Court of Upper Burma had hell 
that although under ordinal) circumstances corroboration of an accomplice 
must be afforded b) independent evidence, the substantive rule of Ian 
w as that a conviction w as not illegal merely because it w as not based on 
the uncorroborated evidence of an accomplice* An accomplice was a 
competent ' u r *' L onfc&sion 

of a co acc omj bee 

And stood ation 

lending suj noothc 

evidence it was not a proper basis for a couviction It was not strong 
tliened by the fact that it was supported bv other confessions 
whether those had been made in such circumstances ns to preclude the 
theory that there had been connivance between the persons making the 
confessions or not* 


The Punjab view —The former Chief Court of the Punjab hod adopted 
the r ' 1 11 1 1 ™ v r - i 

taint 


(&). 

rule could be laid down 
be corroborated 6 


as to when nnd to what extent an accomplice 


Accomplice—See s 111, ill (fc) as to the meaning of the word ac 
complice A person who makes himself an agent for the prosecution 
with the purpose of disclosing and discovering the commission of an off nee, 
cither before associating w ith wrong-doers or before the actual perpetration 
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Court, the procedure is laid down bv ss 271, 230, 2S9, 290 291 and 292 
In hearing appeal* the appellant begins and if ntccssiry the other side is 
heard next (« 123) 

Com minion —In both ci\il and criminal proceedings witnesses maj 
be examined on commission \\here evidently the same rules will apply 
respcctneh (-ee Civil Procedure Code O \XVI rr IS, Criminal Pro 
cedure Codt ss 503-507) hi idence taken on commission is later put on 
the record of the case 1 

I. ‘Discretion of the Court’.—The Court is \ery slow to interfere with 
the drcretion of counsel as to the order in which witnesses should be 
trammed” While counsel has discretion tie Court has also the powei 
to direct the order in which wltncsses cited In the party “hall be examined 3 

13G When either party proposes to give evidence 
Judge t» de of anv fact, the Judge may ask the party 
mWiij*” f d ?I» proposing to give the evidence m what 
dence manner the alleged fact, if proved, would 

be relevant, and the Judge shall admit the evidence if 
he thinks that the fact, if proved, would be lelevant and 
not otherwise 

If the fact proposed to be pioved is one of which 
evidence is admissible only upon pi oof of 3ome other 
fact, such last-mentioned fact must be proved before 
evidence is given of the fact first mentioned, unless the 
party undertakes to give proof of such fact, and the 
Court is satisfied w ith such undertaking. 

If the relevancy of one alleged fact depends upon 
another alleged fact being first proved, the Judge may, 
in his discretion, cither peimit evidence of the fiist fact 
to be given before the second fact is proved, oi require 
evidence to be given of the second fact before evidence 
is given of the first fact. 

Illusti alums 

(«) It M pioioietl to prove a statement about a reliant fict by a 


* Per Stanley, J,ui Kedar hath Glott 
i Bhupendra \athBise, (1900) 6 C. j 
Jv IV 

3 In the goo-ls of G>i*tsvr Datt, 

ICC W N 265 



CHAPTER X 


OF THE EXAMINATION OF WITNESSES. 

135 The order hi which witnesses nre pioduced 
Order of pro and examined shall be regulated by the 
examination “”f and piactice for the time being relating 
witness to crwl .And cuminal procedure respectivel} 

and, in the absence of an) such law, by the discretion of 
the Court 1 


CCMMTM 

Tins section deals with the order in which witnesses are to be examined, 

ulited b) the provisions <f 
■ ■ ceedings, bv those of the 

Cnmunl Procedure Code railing these the order is to be determined 
I \ the discretion of the Court In practice however it is left large!} to 
tie option of the parti calling witnesses to examine them in an) order he 
il ioo«es 

Civil proceedings In cm/ sin/*, it is the plaintiff who generall} 1 has 
the right to l>egin ((ml Procedure Code 0 Will r 1) The other 
j irt\ has then to state Ins case (0 XXI III r 2) If the defendart 
admits the facts nlle *ed b\ the jilaintifi and relics on a defence it m for 
him to establish tint defence The ]laintiff ma) then prove his ca«c in 
ributtd if am (0 W III r 3) Mhcre a j artv is tal on b) surprise bv n 
joint made ngumt him nt the hearing the Julgc mav, if lie think right 
at nm stage of the trial allow him to p-oducc rebutting evidence 1 Such 
evilencc must l»e tint vvhuh goes to cut down tlie defence, without lieuiK 
confirmation <f the original case* 

In cm/ appeals the aj pcllant is heart! first in supjort of his aj j>od 
[f the Court does not dismiss the apped at once, the respondent is hear* 
against the apjual, anil in buch case the aiU’Ulant is entitled to repl) (0 
\II,r 1C) 

Criminal proceedings—In criminal proceeding*, the comjloinant or 
the prosecutor as the case miv lw has tl c right to l«*gin and, if ncce** 
Kin, tin accused ls n.«hed to adduce his evidence in defence The trial 
liefort a Magistrate m i) Is (n) in summons cases (Criminal Procedure Code 
n 221) or (h) m w irmiit eases {ks 232 23t, 237) cr (c) summary(s 262) 

\ Magistrate nm also inquire into cases trial le bv the Court of Session c 
High Court (s 20' - *) \\ he re a trial u liad be fore a Court of Jm ssk n or High 


1 ripb, x Ihcliflton 

l> Cl 
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Clause 3 This clause is expre sid in w ider terms ben the rele- 
vancj of one fact depends upon the proof of another fact the Judge 
has full discretion to allow either fact to be j ro\od first The clause is 
illustrated b\ illustrations (c) and (d) 

Questions as to the admissibility of evidence should be decided as 
they arise and should not be reserved till judgment in the case is given 1 
Where a Judge is in doubt as to the admissibility of a p irticular piece of 
evidence he should deelire m fa\our of admissibility rather than of non- 
admissibility* 

137 The examination of a witness b) the part) 
Examination who calls him shall be called his examina- 

m-chief tion in chief 

The examination of a w ltness bv the adverse 
^ Cro«s-«xamma part) shall be called hi» cross examination 

The examination of a witness, subsequent to 
Re-exam i n a the cross examination b\ the party who 
tI0n called him shall be called hi3 re examination. 

138 Witnesses shall be first examined in-chief, 

Order of ex the adverse part) so desires) cros* 

animations * examined, then (if the party calling him so 
desires) re-examined 

The examination and cross examination must relate 
to relevant facts, but the cioss examination need not be 
confined to the facts to which the witness testified on 
his examination m chief 

The re examination shall be duected to the cxplana- 
_ , tion of matters referred to in cross examina- 

re-examination tion , and, if new matter is, by permission 

of the Court, introduced m re examination, 
the adverse party may further cross examine upon that 
matter 


COMMENT 

The examination of witnesses is tun toce (0 XVIII r 4) It is 
TiVii'aya vn Wtetorsri -ffwaViOTft wiA. otp.v?x o ' Tkt vs vreutJfey 

taken dow n in the fonn of a narratne fo med out of the ans'\ ers (O XVIII, 
r G) Where a question is objected to and jet allowed bj the Court to be 

1 Jain. Hat v Bhutolaran Bundj - Pir Straight J in The Collector of 

(1889) 17 Cal 173 iJ'imjiiun Strowgj Coralhp ir v Palaldhart Singh (I8S9) 
v Ojhore \ath Chaltergre (1897) 2-> 12 All 1 "f F B 

Cal 401 
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(ft) It n propo cd to prove, br a copy, the contents of a document 
sml to be lost 

The fact that the original is lost must be proved b) the person pro- 
I using to produce the copv, before the copy is produced 

p) A is accused of receiving stolen property knowing it to have been 
sti lui 

It is proposed to pro\c that he denied the possession of the property 
The relevancy of the dental depends on the identity of the property 
1 he Court may, in its discretion either requir the propertv to be identified 
Mure the denial of the possession is pro\ed, or permit the denial of posses 
ton to be proved before the property is identified 

(/) It is proposed to prove a fact (A) which is said to ha\c been the 
r uisr or cllect of a fact in i sue There arc scicral intermediate facts (B 
C mid D) which must be shown to exist before the fact (A) can be regarded 
is the cause or effect of the fact m issue The Court mav cither permit A 
to be prosed before B, C and D is proied, or may require proof of B C 
md l) la-fore permitting proof of A 

COMMENT 

llus section embobes three canluial rules as to the admissibility of 
i \ i lence 

In order to focus the attention of the litigants to the points in dispute 
between them issues arc raised on the pleadings The parties arc called 
upon to lead evidence on them Such evidence must primarily relate to 
fncts in issue , but it may also refer to relevant facts (s 5) In the latter 
cise the first paragraph of this section enables the presiding Judge to ask 
the pirty to show the relevancy of the fict which is sought to be proved 
In dealing with the relevancy of facts as above, two Bets of special 
c ircmnstanccs may arise first, where the evidence of one fact i? admissible 
onlv »! on proof of «omc other fact, such 1 ist mentioned fact must be 
proved first, unless the Court accepts the undcrtal mg by the party that 
it will Iks proved later on (cl 2) , and secondly, when, the relevancy ofone 
fact ifcpcn/ls upon the proof of another fact, the Judge may in his discretion 
permit cither of them to be proved first (cl 3) 

It is the botuulen duty of a party, personally knowing the whole cir 
eumrtmces of the case, to give evidence on his own behalf and to subnut 
to cross-examination His non appearance as a witness would be tbc 
strongest joxsible ciriumstanic going to discredit the truth of his case* 

Clause 2.—This clause shoull Ik* read with s 101 Its purpose is 
to f icditate a. party ui laying lua care before, tta Court \\ taw a witness 
in the Ikit deposes to a ston, som portions of which woull become ad 
missiHe only on proof of certain otbe* facts it h convenient ns well as 
ixonc niieal in time to j>crmit him to coni{lete las storv, ns soon as the 
jwrty colling lum pies an os.»uranrc that such other facts will be proved 
by lira later on Illustrations (a) anl (ft) demonstrate the application of 
the rul 
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\or mav lie be asked whether a clause in a contract nitrating trade i 
reasonable or unrta onalle for this is a question for the judge. 1 

The oj mions of scientific witnesses are idniK c iblc m evidence not 
only where thev rest on the jversonal observation of the witness himself 
and on facts within his own knowledge, but even where they are merelv 
founded on tie case as proved bj other tuhiesics at the trial But here 
a witness cannot in strictness be asked his ojnmin ie*picting the verj 
point which the jurv are to detennine 1 

It is the dutv of counsel to bring out cleulv and in proper chronologic 1 
order cverv relevant fact in «uj portof lusclient s case to which the witness 
can dej»o«e This task is more difficult than mnv at first sight appear 
The tired witness must he encouraged the talkative witness repressed 
the witness who is too strong a partisan must be kept in check \nd jet 
counsel must not sttg«,°st to the witness what he is to saj An honest 
witness however «houll he left to tell his tale m his own wav with as little 
interruption from counsel ns invisible 3 

The statements maJe m examination in chief how evei, lose much of 
their credibilit) and weight unless thej are put into the mtcible of cross 
examination and emerge un-eathed from the te t 

Cros>-e\ammation — The exercise of this right is justly regarded as 
one of the most efficacious tests which the law lias devised for the dis 
covcrv of truMi Bj means of it the situation of the witness with respect 
to the parties and to th° subject of httgatiou, his interest his motives hi> 
incimation and jirejudices his character, his means of obtaining a com ct 


casj for a witness, subjected to this test to impose on a court or jurj , for 
however artful the fabrication of falsehood may be it cannot embrace all the 
circumstances to which a cross examination mav be extended 4 

The objects of cross examination are to imppach the accuracy, credi 
bdity, and general value of the evidence given in chief to sift the facts 
already stated bv the witness, to detect and expose discrepancies or to 
elicit suppressed facts w Inch will support the case of the cross exuninui,, 
partv 5 

When the evamuiaMon m chief has resulted mclevr conclusive or 
unimjeachable evidence it maj be prudent for the adverse partj not to 


» Taj lor llllil In a 1410 p 070 * *r ‘ edit s 14*»‘s 

* Ibid s 14*1 p 072 * 

3 l’owclt, « 
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put, the question and its answer are taken down verbalm (0 X\IU, r 
10) At the end of the deposition, it is read out to the witness and signed 
liy the presiding officer (O XVIII, r 5) 

The nm voce examination consists generally of three stages hirst 
of all the witness is cxunmed b} the party who calls him , it ls tilled 
examination m chief (s 137) Ho is next examined by the advert 
part) it ls called cross cxamuiation (s 137) Fiiiall} lie is examine! 
again 1} the part} who cilled him it is called re examination (s 137) 

EvunmatioiMli'Chief—This will ordinarily he in the form of a con 
nectcl narrative brought out M questions put to the witness bv the parts 
(ailing him It must relate to nhvant ficts [s 138 (2)] No leading 
questions can he asked's 142) 

‘Unless evidence of repntation he nlmissiblo, witnesses must, in 
general merely speak to farts within their own knowledge, and they will 
not he permitted to express tlieir own belief or opinion Hut though r 
witness in general must depose to such farts onlv as are within his own 
knowledge the law docs not requm him to sjienk with such cxprrss on 
of certaint) ns to exclude all doubt dor, whatever ma) ht the nature 
of the Rubject if the witness Ins nnj j>ersonal recollection of the factundir 
investigation he mas state what he remembers concerning it, nnd lone 


understanding or In cl} imagination, it will be rejected 1 On some pirti 
<uhr subjects positive and direct testimony maj often Ikj unattimabh 
In such rases a witness n allowed to testify ns to hts belief or opinion, or 
«ven to draw vfercncei respecting the fact in question from other feds 
provided these last /lets arc within his jcrsonnl 1 nowlcdgj 

It is chiefl) on questions of science or trifle that persons of picuhir 
Svdloi the subject (sometimes called experts) are allowed to give tluir 
opinions in evi lem.c ns well as testify to facts 3 

‘On the other hand, the oj mums of Bkilled witnesses cannot lx 
ivecuid, when the inquiry relates to a Rubject which does not require 
mi} peculiar habits or course of study in order to qualify n man to under 
Manii it Thus culenco ls admissible to prove that one name or on 
tradi mirk e<> neirlv resombh* another as to In cnlct lated to deceive 
or that the make up of one tin of coffee is ro hhi another as to lie rilcuhtod 
to df ccive purchayi rs So a lo witm sses are not junimteil to st ite th-r 
views on matte's if mo-al or legal olhgation, or in the manner in which 
other i« reons woull prolnbh have been mfluenectl, had Mu {irties note! 
m one wa} rather than nnotlur To | ut it brirlh, a witness nm not <>t 
other than Rclontifc eub t*ct* lie nsk 1 to s*atc his opinion upon a qu*«ti n 
of fart wl ich is the airv is«iic for the jur}, or for instinct wlither » 
driver is cinful, n mil </» jerati , or nn assault or lirmuei 1<* j «</i/V<h* 

» Tavlir, 11th hh «s 

novjn; 
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(n) from consequences w bich he might incur from speaking tko truth , ami 
(ii) from needless questions, for the cross-examiner has to see that the- 
imputations he makes asauiat the witness are well founded 

In the course of cro*s examination, a witness maj he asked ques¬ 
tions — 

( 1 ) to test his vcracitv 

(2) to discos er who he is and what is his position in life 

(3) to shake hts credit In injuring his character although his answer 
might criminate him nr expose him to penalty or forfeiture 
(s 146 ) 

The cross-examiner is treading on safe ground so fir as (1) and (2) are 
concerned As regards (3) complex set of considerations present them¬ 
selves If the Questions refer to a releiant mailer the provisions of s 132 
ire applicable (» 147) If, however, the questions refer to an irrclcianl 
mailer, thev are proper— 

(1) if the truth or imputation coni eyed bi them would senouslr 
affect the opinion of the Court as to the credibility of the witness 
Thev are improper— 

(1) if the imputation conveyed by them relates to matters so remote- 
in time or of such a character that they would not affect thc- 
eredibinty of the witness, 

(2) . ’ the importance of th» 

character and the lm 

Before such questions are asked, the person putting them must have- 
reasonable ground for thinking that tho imputation was well founded 
(s 149) If any lawyer a«ks such question without reasonable grounds^ 
the Court may report the case to the High Court or other authority to which 
he is subject (s 148) 

All questions or inquiries which are indecent or scandalous, unless 
they relate to facts in issue, are to be avoided (s 151), so also all questions 
which are calculated to insult or annoy or couched m needlessly offensive 
form (s. 152) 

Cross examination 13 in almost all cases undertaken by the adverse 
party; but the Court may permit a partv to cross-examine his own witness 
if he proves to be a hostile witness (s 151) 

In criminal cases (warrant cases) tried by Magistrates, the accused 
person can, after the charge has been framed and he has given his plea,, 
re-call and cross examine any witness for the prosecution (Criminal Pro 
cedureCode, s -DG) 

An accused person may cross-examine a witness called fey# co-accused 
for his defence when the case of tho second accused ia- l to tha ' K 
the fust 1 , 

If there really be a mistake, whether on the ^ ’or 

and that mistake be discovered before the ► of 1 


1 Ram Chand Cfalltrjte v. Ilantf Sletih 
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The trend of the cro«s examination is in most cases dctenmned l v 
the line of narrative unfolded in the examination m-cbuf It is usual to 
t ihc each important item so deposed to and to cross examine the witness 
■ip< n it Its purpose is twofold hirst of all the cross exanimer trie* 
t > discover if the storj told bv the witness in-chief is tainted by exaggera 
none or falsehoods Secondlj tie adverse part} can in some cases con 
tract his line of defence from out of the mouth of the witness 

The essence of cross examination is that it is the interrogation bv the 
ivocatc of one part) of a witness called b) his odversar) with the object 
itlier to nbtiui from such witness admissions faxoural la to his cause or 
11 discredit him Cross evaminition is the most effective of ill meins 
f ir extracting truth and exposing falsehood 1 

In England and in Irelanl the cross-examination is not limited to 
the matters ujon which the witness has alrcadj been examined in chief, 
but «xtends to the w hole case and therefore if a plaintifl calls a w i f ness to 
I rove the simplest fact connected with his case the defendant is at liberty 
to cross-examine him on ever) issue and bv putting Ieadm„ questions to 
• stnblisli if he can his entire defence So far has this doctrine been carried 
that even where it was requisite that the substantial though not the 
omiml partv m the cause should be called b) his ndversar) for the sake 
f formal proof onl>, ls therebv made a witness for all purposes, and ma) 
Ik. cross examined as to the whole case * 

\ cross examination of a witness which errs m the direction of excess 
rmy be far more fair to him than to leave him without cross examination, 

an advocates 
chmque can be 

equired onl) by natural instincts or b) Jong practice The \ct has, 
I owever laid down some rules of guidance 

Like examination in chief cross examination must relate to relevant 
fvets but unlike re-examination it need not be confined to facts deposed 
to m the preceding examination (s 138) Further it differs from both 
nf them inasmuch as leading questions can be naked (ss 142 113) 

Jso cross examination can be allowed of n witness who is ‘ summoned 
to produce a document (" 133) lut it is competent of a witless to 
«baraeter (s 110) Simtlirlv a witness ma) be cross examined as to 
j revious statements made b) him in writing or rcdiicid into writing 
relevant to matters m question without Bitch writin., being shown to him 
< r bun„ proved (s 113) 

The range of cross-examination is unlimite 1 tLo onlv circumscribing 
limits being that it must ‘nlate to relevant facts (s 138) 

Bv a* 14G to IV) the Legislature has tned to give verv wile jiowepv 
to the cross-exanuner to 1 elp him in finding out the truth in oral depositions 
lul oit b fire the Court But the Legislature j roteds the witness 

1 l*r N rmw an 1 a Karr If * T*>1 r llthl In a 1433 p 
in VrrrS-jid tb/TA-in \atraf, 7<n1fu * I er Lout Herwl rtl L. C. in Jlrcw* 
hr T>orlt ftthl-fr* x f/tlli Kmir/nnlh v Dunn (Hl|) f R I "—II l~ 
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the other party has a right to re examine him as tn the cud cnee so given 1 
If a question has been omitted m the examination m-chief and cannot, 
in strictness lie a«hcd on re examination as not arising out of the cross 
examination it is usual for the counsel to request the Judge to make in 
quiry and such a request is generallv granted 2 

Examination bj Court —It is not the prounce of the Court to examine 
the witnesses unless the pleaders on either side ha\e omitted to put some 
material question or questions and the Court should as a general rule 
lease the witnesses to the pleaders to be dealt with as laid do" n in s 138* 

CAST 

\t the trial before a Sessions Court the Judge on the examination 
in clief of the witnesses for the prosecution being finished questioned the 
witnesses at considerable length upon the points to which he must have 
known that the craw examination would certainly and properly be 
lirected It was held that such a course of procedure was irregular anil 
opjvosed to the j revisions of this section* 

139 \ person summoned to produce a document 

does not become a witness bx the mere 
t Jn°”7*i : w>n fact that he produces it and cannot be 
called to produce ci oss examined unless and untilhe is called 

ad cument , 

ao a witness 

CO MX! ENT. 

V. witness summoned merclv to produce a document doe® not become 
a witness for purposes of cross-examination since lie max cither attend 
tl e Court personally or maj depute any person to j reduce the document 
m Court (Cml I rocedure Code O \\I r C Criminal Procedure Code 
s 94) If he intentional!} omits to produce the document he commit*- 
the offence punishable by s 175 of the Indian Penal Code or s 480 of the 
( riminal Procedure Code Where a witness denies on oath that he has 
tl o possession or n cans of producing a particular document he can if he 
1 as been guilty of falsehood be prosecuted for gnmg false evidence in i 
judicial j roceedmg 1 The summons to produce a document is in Fnglisli 
law called a subpoena duces (ecu n Section 1G2 heais on the same subject 

140 Witnesses to Chirac ter miv be cross examined 
witnesses to ai ,d re examined 

cl aracter 

COMMFNT 

This section must be read with s 53 In most case* witnesses to- 
< 1 aracter not onlv v ay but mu t be cross exanuned 

1 Taylor lit! E In b 14'5 p 101 1 * * \oor Bax A a i % The En press- 

* III I R 14-7 j 1013 (lSSO)CCal 270 

- Pertartb C J m hoor B x Ka i 4 Per West J in In re PremehanT 
v Theft pre.i (I8S0) 0 Cal 2"*» 2sj Dotrlalrajn (1SS") 12 Bom C3 C5 
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the adverse partv ought not to have the right to take advantage ol this 
mistake by cross examining the witness 1 

Wheie the prosecution declines to call in the Court of Session a witness 
for the Crown who has been examined in the Magistrate s Court, and such 
witness is thereupon placed in the w itness box by counsel for the defence 
counsel for the defence is not entitled to commence Ins examination of the 
witness bj questioning him as to what he had deposed in the Magistrates 
Court Questions as to his previous dtpontion are under the circumstance®, 
only admissible bj wav of cross examination, with the permission of the 
Court, if the witness proves himseM a hostile witness 2 

Ke-exammaliort —The counsel has a right, upon rc examination to 
•a«k all questions which mav be proper to draw forth an explanation of 
the sense and moaning of the expressions used by the witness on cross 
examination if they be in themselves doubtful ml, also, of the motive 
by which the witness was induced to use tho«e expressions, but he has no 
right to go further and to introduce matte: new in itself, nob suited to the 
purpose of explainin'* either the expressions or the motives of the witness 8 
The object of re examination is to afford the party calliftg a witness 
an opportunity of filling in the lacuna 01 explaining the inconsistencies 
which the cro^s examination has discovered in the examination m thie r 
of the witness It is accordingly limited to the explanation of matters 
referred to in cross examination (s 138) It partakes of the nature of 
examination in chief inasmuch as no leading questions can be asked (s 142) 
If the cross examination is ineffective, no re examination is as a rule, made 
Wien the cross-examination of the witness is concluded the partv 
who called lum has the right to re examine him on all matters arising out 
-of the cross examination for the purpose of reconciling anv discrepancies 
tint may exist between the evidence on the examination in chief and that 
' ' 1 purpose of removing 

may have cast Oil 
tc the whole truth 

as to matters which have only been partiallv dealt with in cross exam 
nation 4 

liter a w itness has been cross examined the party who called hn» 
lias a right to re examine him, and to a®I all questions which may Im¬ 
proper to draw forth an explanation of the meaning of the expressions 
used by the witness on cioss examination if the} be m themselves doubtful 
and also of the motive or provocation, which induced the witness to u^c 
those expressions, but he has no right to go further, and to introduce 
matter new in itself and not suited to the purpose of explaining either the 
expressions or the motives of the witness* If the counsel choosis to 
•cross examine the witness os to facts tihich xccre not admissible tn eudence, 

lines case quoted m Piuce V Sani, 
(1838) 7 A & E 627 
*■ Powell 639 

5 Taj lor 11th Edn s H74 p 1011 
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the other partr has a right to re-oxamuic him 83 to the evidence so given 1 
If a question has been omitted in the examination in chief and cannot 
in stnem ss be a«hed on re examination as not arising out of the cross 
examination it is usual for the counsel to request the Judge to male m 
qrnrv and such a request is generalh granted s 

Examination bj Court —It is not tl e province of the Court toexamme 
the witnesses unless the pleaders on either silo hav e omitted to jut some 
material question or questions and the Court should as a general rule 
lease the witnesses to the j leaders to be dealt with as laid down m s 13S* 
CAST 

\t the trial before a Sessions Court the Judge on the examination 
in-chief of the witnesses for the j rosecution being finished q lestioned the 
vMtnea.cs it considerable length ujkmi tic points to which he must have 
known that the cross-examination would certamh and j roperh be 
lirected It was It Id tl at sud a course of jrocedure was irre<mLir an | 
oj jiosed to the j ro\ lsions of this section 4 

139 A. person summoned to produce a document 
Crvss^Min na d° es not ^ ccome a " itness \n the mere 
t on f rerv n fact tliat he produces it and cannot be 
called to produ e Cr0S s examined unless and until lie is called 

a document 

a 0 a witness 

co mm r XT. 

V witness summoned merelv to produce a document doc® not bccome- 
a v ltness for purj nses of cross examination t> nee he ina\ either atten l 
the Coart personally or may depute an} person to j roduce the document 
m Court (Cn il Procedure Code O \\I r 6 Criminal Procedure Code 
s 91) If he intentionally omits to j roduce the doiumei t Je commits 
the offence punishable bv s 175 of the Indian Penal Code or s 4^0 of the 
( runinal Procedure Code Where a witness denes on oath that he has 
tl o | os essiwii or means of producing a j articular docun cut he can if 1 c 
lias been cuilty of falsehood be prosecuted for giving false evidence m a 
judicial proceeding 5 Tl e sumii ons to produce a docun cut is in El glish 
law calle l a sub poena duces teci i Section 1G2 bears on tl c sunt subject 

140 Witnesses to character may be cross examined 
u inesscH to ar ^ rc examined 

cl aracter 

GtTtt Oft TTnT 

This section mist be read with s 53 In most cases w tnesses to- 
<1 aracter not onlv » ay but» a / be cross examined 


» Taylor lit! E In s 14 5 p 101" 
s JM « 14 - j 1013 
2 PtrGartb C J in A oor B x ha i 
v lheE ]*e s (I860) Otal 2"<» 2M 


* \oor Bvx Ka i v The 
(18X0) C Cal 2 9 

* Per West J in In re I 
Doulatram (188 ) 12 11 m OJ 



English law —-Where witnesses are simply called to speak to the 
■character of a prisoner, it is not usual to cross examine them, excepting 
under special circumstances 1 

141. Any question suggesting the answer which 
Leading qucs the person putting it wishes or expects 

' t,ons to receive is called a leading question. 

142. Leading questions must not, if objected to 
when they by the adverse party, be ashed m an 

must not be examination m-chief, or m a re-examina- 
~' wLcd tion, except with the permission of the 

•Court 

The Court shall permit leading questions as to 
matters which are introductory or undisputed, or which 
have, in its opinion, been already sufficiently proved. 

143 Leading questions may be asked in cross- 
wben they examination. 

•raty be asked 

COMMENT 

A question suggestive of its answer is called a leading question 
Such questions can be asked in cross examination They cannot ordinarily 
he asked in examination m-chief or re-exanunation The witness isp'e 
turned to le biased m fav our of the party examining him and might thus 
be prompted In cro^s examination this presumption doe3 not exist and 
leading questions are therefore allowed Leading questions can only be 
isked in examination m-chief when they refer to matters which are (1) 
introductory (2) undisputed or (3) sufficiently proved The reason for 
excluding leading questions from examination in chief is quite obvious 
it would enable a party to prepare his story and evolve it in his very words 
from the mouth of his witnesses in Court It would tend to dimmish 
chances of detection of a concocted story If a witness is allowed to give 
lus narrative in his own w ords, he is likely, if the story is made up, to leave 
some loopholes, to which the cross examiner w ill scarcely fad to direct 
his attack 

It is the Court, and not counsel for the Crown, who can determine 
whether leading questions should be permitted, and the responsibility 
for that permission rests on the Court* 

The Court will sometimes allow a pointed or leading question to be 
pit to a witness of tender years, whose attention cannot otherwise he 
called to the matter under investigation, and indeed, the Judge has 
a discretionary power,—not controllable by the Court of Appeal,—of 

i Taylor llthEdn.s 1429, p 980, Kumar Ghost v Emperor, (1009) 37 Cal 
Host, 12th Edn , a 262, p 240 467, 509 

- Per Jenkins, C J, in Banndra 
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rel axin g the general rule, whenever, and under whatever circumstances, 
mid to whatev er extent, he may think fit, though the pow er should only 
be exercised «o far as the purposes of justice plainly require 1 

As soon as the witness has been duly sworn, it is the province of the 
partv by whom he is produced to examine him This is called his direct 
. * i » a “animation, Icadw / 

- ltness the answer 

. conclusive answer 

. allow ed to he put 

- », for if it were nou 

allowed to approach the points at issue bj such questions, the examinations 
would be most inconveniently protracted To abridge the proceedings, 
■and bring the witness as soon as possible to the material points on which 
he is to speak the counsel may lead him on to that length and may rccapi 
t date to him the acknowledged facts of the case, which have been already 
established* 

Leading questions can be freely a«hed in cross examination ‘Tirst, 
and principally, on the supposition that the witness has a bias in favoui 
of the partv bnngmg Secondly, 

that the part} calling Iversary, in 

knowing beforehand w is expected 

to pro\e and the* consequently if be were allowed to lead, he might 
interrogate m such a manner as to extract only so much of the knowledge 
of the witness as would be favourable to hi* side, or even put a false g!o<-s 
upon the whole 3 

W ith respect to the mode of conducting a cross examination, it js 
admitted on all hands, that leading questions ma\ m general be asked, 
but this docs not mean that the counsel mav go the length of putting the 


been given contrary to the fact The rule ought also to receive some 
further qualification where the witness is evidently hostile to the partv 
-calling him, for although it appears in one case to have been laid down 
that leading questions may always be put m cross examination, whether a 
witness be unwilling or not, some restriction should surely be imposed 
where the witness betrays a vehement desire to serve the cross examinin'' 
party It is no answer to say that the party, who originally called the 
witness, has brought the evil on his own head, for a fraudulent witness 


part of the case To allow such a witness to have the most favourable 
answers suggested to him through the medium of leading questions, would 
be obviously unjust 4 


* Taylor, 11th Eiln , s 1405, pp 959, 
960 

* Taylor, 11th Edn ,e 1404, p 95S 


3 Best, 12th Edn , s 641, p 561 
* Taylor, 11th Edn , s 1431, p 
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144 Am ivitnes* ma) be asked, whilst under 
ividcnce as examination, whether any contract, grant 

to matters m or othei disposition of property, as to 
writing which he is giving evidence, was not con 

earned in a document, and if he sajs that it was, or if he 
is about to make anj statement as to the contents of 
any document, which, in the opinion of the Court, ought 
to be produced the adverse part> maj object to such 
evidence being given until such document is produced, 
or until facts ha\e been proved which entitle the paity 
who called the witness to give secondaiy e\idence of it. 

Explanation —A witness may gi\ e oral cxidence ot 
statements made bv other persons about the contents ot 
documents if such statements aie in themselves relevant 
facts 

lllustratio i 

The question is whether A assaulted B 

C depose « that he heard Asa> to D—‘ B wrote a letter accusing me of 
theft and I will be revenged on him This statement is relevant as show 
in„ As motive Cor the assault and evidence mav be given of it, though no 
other evidence is given about the letter 

COMMENT 

This section is meant to enable the parties to carrv out the provisions 
of 91 and 92 V partv can compe 1 the opposite party to produce a 
document (or evidence!— 

(1) when ny (a) contract, 

(i>) grant or ( ontamed in a 

document or 

(2) when he is about to make an) statement as to the contents of 
any document 

This rule does not forbid a w ltness from giv mg oral evidence of statements 
as to relev ant facts made by other persons about the contents of documents 

145 A witness may be cross examined as to pre- 
Crossexamma vious statements made by him in writing 

r-SJSJS. or reduced into writing, and relevant to 
inwntmg matters m question without such writing 

being show n to him, or being proved, but, if it is m 
tended to contradict him by the wilting, Ins attention 
must, before the writing can be proved, be called to those 
parts of it which are to be used for the purpose of con¬ 
tradicting him 
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CO'DIEM, 

In a way this section is an exception to the general rule forbiddin*» 
all use of the contents of a written document until the document itself be 
produced 

One of the inodes in which according to the Evidence Act the credit 
of a witness may be impeached is bv proof of former statements inconsistent 
with any part of his evidence which is liable to be contradicted and this 
section gives the right to cross examine a witness on previous statements 
made by him and reduced into writing when those previous statements, 
are relevant to the matter in issue’ 

A witness nia\ be cross examined as to any statements as to relevant 
facts made bv him on a former occasion,m tenting or reduced into tenting, 
without showing the writing to him or proving the same But if it is in 

to the 
ry of a 
Such 

writing mav be documents, letters deposition.*, police diaries, etc It 
must be noted that the previous record is in writing The witness mav 
also be contradicted bj his previous verbal statements (s 153, Exception 2) J . 

A witness maj be questioned as to las previous written statements for 
two purposes it mav be to test bis memorj , and the verv object would 
be defeated if the writing were placed in his hand before the questions, 
were ashed, or it may be to contradict him, and here it would be obviously 
unfair not to sue him every opportunity of seeing how the matter really 
stands’ If you intend to impeach a witness you are bound, whilst he is 
in the box, to g’ve him an opportunity of miking anv explanation which 
is open to him, an l that is not only a rule of professional practice in the 
conduct of a ca»e, but is essential to fair play aod fair dealing with 
w itne*ses 4 

Documents.—A Witness can be confronted with the statements made 
in writing m his account-books but a clerk who writes the accounts at 
the mere dictation of his employer cannot be so confronted In a case, A 
was employed by B at intervals of a week or fortnight, to write up Ba 
account books B furnishing him with the necessary information either 
orally or from loose memoranda It was held that the entries eo made 
could not be given in evidence to contradict A under this section, as previous, 
statements made bj him in wTitmg The statements were really made, 
not by A but b> B, under w hose instructions A had written them* 

Deposition.—In a tnal before a Court of Session, counsel for the 
accused is not entitled to refer to the depositions given before the com 
mitting Magistrate for the purpose of contradicting the witness before the 

' * " " " " 4 Per lord Jlerachell, L C.m Brounc 

1 ■ - v Dunn (1894) C R 67—H h. 

‘ 1 Muncherahaw Bt-onji v The A««* 

JihuTumsty S i IT Company, (1SE0) 
Bom 570 
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Sessions Court, without drawing their attention to the alleged contra¬ 
dictions in their previous depositions and giving them an opportunity of 
explaining the same 1 

Statements of witnesses recorded by a police officer while making 
an investigation under s 161, Criminal Procedure Code, form no part of 
l>oIice diaries and an accused person on his trial has a right to call for and 
inspect such statements and cross examine the witness thereon 5 Section 
162 of the Criminal Procedure Code provides that the accused may be 
furnished with a copy of the statement of a w itne*s, “ in order that any 
part of such statement, if duly proved, may be used to contradict such 
witness m the manner provided by s 145 of the Indian Evidence Act 1872 
The words 4 if duly pto\ed” clearly show that the record of th<* statement 
cannot be admitted in evidence straightway but that the officer before 
whom the statement was made should ordinarily be examined as to an} 
alleged statement or omitted statement that i° relied upon b} the accused 
for the purpose of contradicting the witness The provisions of s 67 of 
♦he Evidence Act apply to this case, as well as to an} other similar case 
Under s 162 of the Criminal Procedure Code as amended it is not now 
permissible for statements to the police, whether oral or written, to be put 
in evidence, in order to corroborate a prosecution witness, or to contradict 
i defence witness A statement to the police can only be used for one 
purpose, and that i° by the accused to contradict a prosecution witness in 
the manner provided by tins section 5 The onl} wav a witness can 1« 
contradicted b} a statement made to the polite, under tbo provisions of 
« 162 of the Criminal Procedure Code, is to prove that portion of lus 
statement to the police which contradicts bis evidence and to put it to him 
under s 145 of the Evidence Act so that the witness may be given an 
opportunity of explaining the contradiction statements made to the police 
cannot be used at a trial in any other way* A previous statement of a 
witness recorded under s 164 of the Criminal Procedure Code can be used 
as provded for b} this section and s 155, but it cannot be used as 
substantive evidence of the facts deposed to therein 5 

Police diaries—It is the absolute dutj of Judges and Magistrates 
to disregard entirely all statements and entries in special diaries as being 
m an} sense legal evidence for any purpose, except for the one solitary 
purpose of contradicting the police-officer who made the special diar} 
when they do afford such a contradiction , and ev en in that case they are 
not evidence of anything except that such police officer made the parti 
cular entry which is at variance with his subsequently given evidence, 

> Emperor v Zaicar Rahman (1902) (1880) 16 Cal 610, Sheru Shn v The 

^ ” ■ " Queen Empress, (1893) 20 Cal 642 

3 Emperor v Pilflu Haiti, (1924) *•» 
' • Bom L It 905, A.tmuddt/ v Fniperor, 

• (1926) 54 Cal 237 

■ * The Croton v Ibrahtm, (1927) 8 Lan, 

. ■ 605 

■ * Emperor v JJuAtin Datl (1927) 60 

! ■ All 242 
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they are not evidence that what is stated in the entry was true orcorrccfy 
represents what was «aid or done* 

Where the police-officer who made the special diary is allowed to 
refresh his memory and does look at an entry jn the diary for the purpose 
of refreshing his memon the provisions of s 1G1 of the Evidence \ct 
apply, and the accused or his agent is entitled to see such entry in the 
special diary and to cross examine such police officer thereupon There 
is no provision in s 172 of the Code of Criminal Procedure enabling any 
person other than the police officer who made the °pecial diary to refresh 
his memory b\ looking at the special diary and the necessary implication 
is that a special diarv cannot be used to enable any witness other 
than the nobce officer who made the special diary to refresh his memory 
by looking at it This is in truth a general principle of Jaw The 
■criminal Court but not an accused person or his agent unless the 
jtohce-ofBcer has been allowed to look at the diaiy m order to refresh 
hw memory can use the sjccial diary for the purpose of contradicting 
the police officer who made it but before doing so the Court must comply 
with the specific enactment of s 143 of the Fvidence 4ct and call the 
attention of the jwlice officer to such parts of the special diary as. „re 
1 1 be used for the purpose of contradicting him otherwise such i use 
of the special dun would be illegal There is no provision in s 172 of 
the Code of Criminal Procedure enabling the Court the prosecution or 
the accused to use the special diary for the purpose of contradicting any 
witness other than the j dice officer who made it and the necessarv 
implication i» that the special diarv cannot be used to contradict any 
■witness other than the police officer who made it Section 145 of the 
Evidence Act does not either extend or control the provisions of 
s 172 of the Code of Criminal Procedure It is only if the Cornt uses tl e 
special diary for the purpose of contradicting the police-officer who made 
it that s 14j of the Evidence Act apphes and m such case it applies 
f or that purpose only and not for the purpose of enabling the Court or a 
party to contradict any other witness in the case or to show it or any 
part of its contents to anv other witness bo readme of s 172 of the 
(ode of Criminal Procedure consistent with the rules of construction and 
a knowl d 0 e of the English language is possible by which the special diary 
is to be used to contradict any person except the police-officer who 
ir ade it It is not enacted in s 173 of the Code of Criminal Procedure 
by reference to s 115 of the Evidence Act or otherwise that if the 
special diary is used by tho Court to contradict the police officer who 
made it it may thereupon or ' 1 

witness w the case* The Pnw 

criminal appeal from the judgm ■ 

miss loner of the Central Provinces The Judicial Commissioner admitted 
in a murder trial statements made by witnesses to the police and entered 


1 Per Edge C J in Queen Empress 
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in the police diary The Judicial Committee observed that the Judicial 
Commissioner went wrong w doing so and held that a diary made by tbo 
police officer under s 172 of the Code of Criminal Procedure might be used 
under that section to assist the Court which tried the ease by suggesting 
means of further elucidating points which need clearing up, and which 
were material for the purpose of doing justice betw een the Crown and the 
accused but not as containing entries which could bl themselves be taken 
to be evidence of any date fact 01 statement contained m the dian 
and that tlio police officer who made the diarv might be confronted with 
it but not my otl er w itness 1 


CASES, 

In the course of a trial before the Sessions Court the entire evidence 
of the complainant given before the committing Magistrate was admitted 
is a whole during the cross examination of that witness It was held 
that the procedure followed was objectionable inasmuch as the deposition 
so introduced was used for the purpose of contradicting the witness 
Beaman J ol served If the previous deposition was intended to con 
tradict the witness at the trial it was contrary to principle to admit the 
evidence m the manner adojted without first drawing the attention of the 
witness to even point upon which it was to be used to contradict him 
If the statement was intended to corroborate the witness as a whole it 
could not has e been put in m cross examination * 

Where a trial was set aside and a re trial ordered on the ground that 
the depos tions of the witnesses had not been read over to them in the 
presence of tie accused it was held that m the subsequent trial the de 
positions recorded m the first trial could be put to the witnesses under 
this section foi the purpose of cortradictin 0 them'* 

146 When a witness is cross examined, he inav r 
Questions law ln addition to the questions hereinbefore 
fui m crosses referred to 1 , be asked any questions whicli 

animation tend_ 

(1) to test his veracity, 

(2) to discover who he is and what is hn> position 
in life or 

(3) to shake hi& credit, by injuring his character, 
iffchcugh the answer to such questions might tend 
directly or indirectly to criminate him or might expose 
ox tend directly or indirectly to expose li'jn to a penalty 
or forfeiture 


1 Dal Stntjf \ hnperor (1917) 19 (mi) 1" Horn I R 590 
Bom L. R 110 r c * Fa! r Rahman v Kmj Emperor* 

* Fmperor \ Laishman Tolaram (192") T Pa* 478 
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COMMENT 

This section gives very wide powers to the cross examiner in addition 
to those r iven bv s !3S and is more extensive in scope As long as the 
< rttss-exuniner confines his questions to the points of testing the veracity 
of a witness or discos cr ng his status in life there seem to be no limits 
to his piwer of putting question* But when he undertakes the difficult 
set delicate ta«k of impeaching the character of a witness the following 
sections (ss 147 to 150) give ample protection to a witness in speaking 
the truth and impose wholesome restraints upon groundless assertions 
levelled again t him If an\ such question relates to a matter relevant 
to the «uit or proceeding the provisions of s *32 are by s 147 declared 
applical le to it If the question is as to a matter relevant only m so far 
is affects the credit of a witness by injuring his character the Court is 
liy s 148 directed to deride whether or not the witness is to be compelled 
to aaswir and mav warn the witness that he 13 not obliged to answer 
it Wlier there Is a question asked to which the answer may tend to 
criminate a witnevi he m iv object that it is not as to a matter relevant to 
i matter in issue or that if relevant it is relevant only as affecting his 
credit b> injurm_ lus character 1 

This section extends the power of cross examination far beyond the 
limit* of s 138 paragraph 2, which confines the cross examination to 
relevant facts including of course the facts in issue The language of 
this section coujled with tl at of «s 138 and 147, looks as if the word 
additional facts spoken of in tbs section were considered as not relevant 
But of course this could not be the case It would be an absurd waste of 
time to enquire into facts which were irrelevant As is indicated in s 148 
these facts are relevant as tending to show how far the witness is trust 
worthy and the only object of classing these facts apart from other relevant 
facts is in order that special rules may he laid down as to where they raij 
he contradicted and when a witness may be compelled to answer th’in* 

Cross exanunat on to credit is necessarily irrelevant to any issue in 
an action its relevancy consists in being addressed to the creditordiscrcdit 
of the witness m the box so as to show that his evidence for or against the 
relevant issue is untrustwortbv it is most relevant in a case where ever} 
thing dej ends on the Judge s belief or disbelief m the witness s story 3 

I. ‘Hcreinlrforc referred to’, that is, referred to in s 138 jura- 
graph 2 

147 If any such question relates to a matter 
to'^coni'e'ibd re l e '' Ult the suit or proceeding, the 
t»answer >re 0 provisions of section 132 shall apply thereto 

1 TcrTumcr C J in The Qteen t Co Li ttled \ iJija Bahadur Shulal 

Oopal Boet (1881) 3 Mul 271 278 r B Mohlal (1015) 17 Bom. L. R, 45o, 39 
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vng { 

The 

suit or proceeding 


148 If any such quest’on relates to a matter not 
Courttudecide relevant to the auit or pioceeding, except 
when question m so far as it affects the credit of the 


»nd U when“'tf witness b> inpmug his character, the Court 
ncs* compelled shall decide v hether or not the witness 


to answer shall be compelled to answer it, and may, 

if it thinks fit, warn the witness that he is net obliged to 
answer it In exercising its discretion, the Court ehall 


hav e regard to the follownng considerations — 


(1) such questions are propel if they are of such a 
nature that the truth of the imputation conveyed bv 
them would seriously affect the opinion of the Court as 
to the credibility of the witness on the matter to which 


he testifies 


(2) such questions are improper if the imputation 
which the) conve) relates to matters so remote in time, 
or of such a character, that the truth of the imputation 
would not affect, or affect m a slight degree, the opinion 
of the Court as to the credibility of the witness on the 
matter to which he testifies 

(3) such questions are improper if there is a great 
disproportion between the importance of the imputation 
made against the witness’s character and the importance 
of his evidence 


(4) the Court may, if it sees fit, draw, from the 
watnejs’s refusal to answer the inference that the 
answer if gi\ en w ould be iinfax ourable 


comment 

A) hen an) such question, that i* the question referred to in s 1W» 
is not releiant to the suit or proceeding the Court must decide whether 
or not the witness shall be compelled to answer it *tnd ma) warn the witness 
that he is not obliged to answer it 

Such questions are proper — 

(l) if they are of such a nature that the truth of the imputation made 
touches the credibility of the witness 
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Thev are u t proper — 

(1) if the imputation refers, to (a) matters so remote in time, or (i>) 
of such a character, that its truth does not affect the credibility of the 
witness or 

(2) if there is a great disproportion between the importance of the 
imputation and the importance of the evidence 

If the witness refuses to answer any question it is open to the Court 
to draw the inference that the answer if given would be unfavourable [cf 
s 111 ill (&)] 

The object of this section is to prevent the unnecessary raking up of 
the past history of a witness when it throws no light whatsoevei on the 
questions at issue m a case In the course of cross examination, the 
temptation is always too great to run down a witnesss character, the 
Legislature ha. therefore wisely provided ample safeguards for the un 
fortunate witness and placed wholesome checks on the wily cross examiner 
It would seem that urdcr this section a witness cannot be compelled to 
inswer irrelevant ouestions but if he chooses to answer them, he cannot 
lie contradicted by other evid»nce (s 153) 

In connection with t6*s subject we may refer to some provisions 
which we have inserted in order to prevent the abuse of the power of cross 
examination to credit We believe the existence of that power to be 
essential to the administration of justice and we believe it to be liable to 
gre f its abuse are proved 

bv of various kinds, and 

cm engines of malignity, 

and it is accordingly even more necessary here than in England, both to 
jiermit the exposure of corrupt motives and to prevent the use of the power 
of exposure as a means of gratify mg malice We have accordingly provided 
as follows 

Such questions may relate either to matters relevant to the case, or 
to matters not relevant to the case If they relate to matters relevant to 
the case we think that the witness ought to be compellable to answer, 
but that his answer should not afterwards bo used against him 

If they relate to matters not relevant to the case except in so far as 
thev aileet the credit of the witness, we think that the witness ought not 
to be compelled to answer His refusal to do so would in most cases, 
serve the purpose of discrediting him, as well as an express admission that 
the imputation conveved by the question vvas true ’ l 

“It has been much debated, whether a vv itness is bound to answer any 
question the direct and immediate effect of answering which might be to 
degrade his character On this subject the law still remains tn a somewhat 
unsettled state, but thus much would seem to be clear, viz , that where 
the transaction, to which the witness is interrogated, forms anv m 1 
part of the issue, he will be obliged to give evidence, however strongly ^ 
may reflect on his own conduct Indeed, it would be alike unjust 
impolitic to protect a witness from answering a question, merely 4 


1 Proceedings of the Lccislative Council 
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it would have the effect of degrading him, when his testimony might he 
necessary for the protection of the property, the reputation, the liberty, o r 
the life of a fellow subject, or might at least be required for the due admi 
lustration of public justice Were such a rule of protection to prevail, a 
man who had been convicted and punished for a crime, would, if called as a 
witness against an accomplice, he excused from testifying to any of the 
transactions in which he had participated with the accused, and thus the 
guilty might escape ” 1 


CASES 

Clauses (I), (2).—On an indictment for rape, or for attempt at rape or 
for indecent assault, the prosecutnx cannot be asked in cross examination 
whether she had had connection with another person not the prisoner, 
and if she denies it evidence cannot be called to contradict her 2 But 
she can be asked whether she had on previous occasions connection with 
the prisoner 3 , or whether she was a common prostitute* 

Clause (2).—The accused offered himself as a surety for a pei«on who 
had been ordered to find security for good behaviour The Magistrate 
examined him on oath with a view to ascertain bis fitness as a surety He 
was a-«ked if he had ever been previously convicted of any offence, an I 
he replied m the negative A previous conviction having been pioved 
against him he was tried for an offence under s 193 of the Indian Penal 
Code The High Court in upholding the conviction but modifying the 
sentence remarked We think that looking to the applicant’s subsequent 
history it is to be regretted that the Magistrate allowed such a stale charge 
to be dragged to light, and that he would have shown a wiser discretion had 
he, according to the principle embodied in section 148 of the Evidence Act, 
refused *o allow the question to be put on the ground that it related to a 
ty years before and was so remote in tune 
decision ns to the fitness of the surety 
shamed to admit an incident m his early 
- .. y outlived and having once denied his 

•conviction he foolishly adhered to his denial s 

149 No such question as is referred to m section 
Question not 148 ou 6 ht to be 'isked, unless the person 
to be asked asking it hao reasonable grounds foi 
Aground* 5 ™ linking that the imputation ninth it 
conveys is well founded 


8 Bex v Marlin, 11834) 6 C A, P £>62 , 
Bey v Cockcroft, (1877) 11 Cos 110 

* Bex v Barker, (1829) 3 C A P 5S9 

* Emperor v Ghulam Mitslofa (1904) 
26All 371, 374 
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Illustration* 

(<i) V barrister is instructed by an attorney or \akd that an important 
witness is a dakait Tins is a reasonable ground for asking the witness 
whether he is a dakait 

(b) V pleader is informed by a person m Court that an important 
witness is a dakait The informant, on being questioned by the pleider, 
gives satisfactory reasons for his statement This is a reasonable ground 
for asking the witness whether he is a dakait 

(c) V witness, of whom nothing whatever is known, is asked at 
random whether he is a dakait There are here no reasonable grounds for 
the question 

' ... i cm g questioned 

answers This 

150 If the Court is of opinion that any such 
Pr cwturo of question ivas asked w ltliout reasonably 
Court m case of grounds, it may, if it was asked by anv 
2sked° n without hamster, pleader, vakil or attorncj report 
reasonable the circumstances of the case to the High 
„rounds Court or other authoiity to which such 

barrister, pleader, vakil or attorncj i« subject in the 
exercise of his profession 

COMMFNT 

“The object of these sections is to lay dow n, in the most distinct manner 
the duty of lawyers of all grades in examining witnesses with a view to 
shaking their credit by damaging their character I trust that tbs 
explicit statement of the principles, according to which such questions 
ought or ought not to be asked, will be found sufficient to prevent the 
growth, m this country, of that which in England has on many occasions 
been a gray e scandal I think that the sections, ns far as their substance 
is concerned, speak for themselves, and that they will he admitted to be 
sound by all honourable advocates and by the public . 

“ In order to protect witnesses agatnst needless questions of this kind, 
we enact that any advocate who asks such questions without written 
instructions (which the Court may call upon him to produce, and may 
impound when produced) shall be guiltv of a contempt of Court, and that 
the Court may record any such question, if asked by a part} to the pro¬ 
ceedings The records of the question of the written instructions are to 
be admissible as evidence of the publication of an imputation intended 
to harm the reputation of the person affected, and such imputation are 
not to be regarded as privileged communications, or as falling under any 
of the exceptions to s 409 of the Indian Penal Code, merely because the' 
were made in the manner stated Upon a trial for defamation, it » 
of course, b<? open to the person accuscl to show, either that the unj 
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was true and that it was for the public good that the imputation should 
be made {Exccpn 3, s 499, Indian Penal Code) or that it was made in 
good faith for the protection of the interest of the person making it or of 
nnj other person ftxcepn 9) This is the onlv method which occurs to u«. 
of providing at once for the interests of a bona fide questioner and an in 
noeent witness 1 

Sections 148-152 were intended to protect a witness against improper 
cross examination—a protection which is often vcrj much required But 
the protection offered by 8 14S is not very effectual because an innocent 
man will be eager to answer the question and one who is guilty will bv a 
chim for protection merely confess his guilt Nor does the threat con 
tamed in s 149 and this section cam the matter much further 3 

151 The Court maj forbid an) questions or in 
Induent and quiries t\hich it regaids ns indecent or 
scandalous scandalous, although such questions or 
questions inquiries may have some bearing on the 
questions before the Court unless they relate to facts 
in issue, or to matters necessary to be Known m order to 
determine whether or not the facts in issue existed 
comment 

This section forbids the putting of any question which is indecent or 
scandalous, unless it relates to facts in issue or is necessarily connected 
with them 


CASE 

In a ] roceeding to recoi er maintenance by a married woman for her 
illegitimate children, under s 488 of the Criminal Procedure Code, she? 
can be examined to pro\e non access of her husband during her married 
life without independent evidence being first offered to prove the Jlegiti 
rnacy of the children’ 3 

152 The Court shall forbid any question which 
Questons in appears to it to be intended to insult or 
tended to insult annoy, or which, though proper in itself, 
appeals to the Court needlessh offensive 

m form 

COMMENT 

The Court has the power to forbid any question which is intended 
to insult or annoy, or which is couched in a needlessly offensn e form 

1 Proceedings of the Supreme Legist® * Mark by, 107 
tive Council Ua elte of India jj 23", 8 Per Candy. J in Ito-ario v Ingle** 

238, dated March 30,1872 (1893) 18 Bom 468 472 
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153. When a witness has been asked and has- 
Fxrin'im of answered any question which is relevant 
evidence to c<n to the inquiry only m so far as it tends to 
to qwesTions shake his credit by injuring his charactei, 
testuic veraeiti no evidence shall be given to contradict 
him , but, if he answ ers falsely, he may afterw ards be- 
charged with gmng false evidence. 

Exception 1 .—If a witness is asked whether he has 
been picxiously convicted of any cume and denies it, 
cwdenee may be given of his previous conviction. 

Exception 2 —If a witness is asked any question 
tending to impeach Ins impartiality and answers it by 
denying the fact suggested, he may be contradicted. 


Illustrations. 

(n) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether, in a former transaction, ho had not 
made a fraudulent claim He denies it 

Evidence is offered to show that he did make such a claim 

The e\idence is inadmissible 

(6) k w ltness is asked whether he was not dismissed from a situation, 
for dishonesty He denies it 

E\ idence is offered to show that he was dismissed for dishonesty 

The c\ idence is not admissible 

(c ) A affirms that on a certain day he saw B at Lahore 

V is a«kcd whether ho himself was not ou that day at Calcutta He 
denies it 

Evidence is offered to show that A was on that day at Calcutta 

The c\idence is admissible not as contradicting A on a fact which 
affects Ins credit but as contradicting the alleged fact that B was seen on. 
the dav in question m Lahore 

In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence 

(d) A is asked whether his family lias not Lad a blood feud with the- 
family of B against whom he gnes evidence 

He denies it He may be contradicted on the ground that the- 
question tends to impeach his impartiality 
COMMElS T 

lhc object of the section is to present trials being spun out to an 
unreasonable length If e\ery answer gi\en by a witness upon the ad¬ 
ditional facts mentioned m s 146 could be made the subject of fresh inquiry,, 
a trial might never end These matters are after all not of the first im¬ 
portance, beyond what is comprised in the exceptions 1 


1 Marklry, 108 
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This section should be strictly construed and narrowly interpreted, 
otherwise Courts would have to investigate, on most imperfect materials, 
questions which have no bearing upon the matter really m contest 1 

"When a witness deposes to facts which are rcleiai't, evidence may be 
given in contradiction of what he has stated. But when * hat he deposes 
to affects only his credit, no evidence to contradict him can be led for the 
sole purpose of shaking his credit by injuring his character However, 
a witness answering falsely can be proceeded against foT grmg false 
evidence under s 193 of the Indian Penal Code There are tw o exceptions 
to this (1) previous conviction when denied can be proved (s 611, Criminal 
Procedure Code), and (2) any fact tending to impeach his impartiality 
when denied can be proved This is a salutary rule and is meant to curtail 
every mqutrv If contradictory evidence be allowed on side issues, sucli 
for instance, as shaking the witnesss credit by injuring his character, 
there can be no limit to an enquiry The main issue m the case is almost 
always likely to be fogged by subsidiary inquiries which are profitless as 
well as perplexing The two exceptions engrafted on the section arc 
capable of easv proof and are material m assessing the weight to he attached 
to the testimonv of an individual witness 

The rule limiting the right to call evidence to contradict witnesses 
on collateral questions excludes all evidence of facts which are incapable 
of affording any reasonable presumption or inference as to the principal 
matter in dispute, the test being whether the fact is one which the party 
imposing to contradict would have been allowed himself to prove in 
cv idence*. 

CASE. 

The statement of a witness for the defence, that a witness for the 
prosecution was at a particular place at a particular tune and con 
fcequently could not then have been at another place, where the latter states 
he was and saw the accused persons, is properly admissible m evidence, 
even though the witness for the prosecution may not himself have been 
cro«s examined on the point 3 

154. The Court may, in its discretion 1 , permit the 
Question by P erson who calls a witness to put any 
party to his own questions to him which might be put m 
witness cross examination by the adverse party. 

COMMENT 

"Where a party tailing a witness and examining him discovers that he 
is either hostile or unwilling to answer * 1 " 

permission of the Court to put question 
by way of cross examination lie may 

1 Bkogilalv Poyal Imurance Co Ld, (18G9)Cli H C (0 C J ) 01 

<1027) JUlSom L R 818, 6 Ran 142, 3 Reg v SaUiaran J Iulundji, (1874) 

rc 111) II C lf6 

7 ha iGubtn IIIit II It AgaKhtn, 
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or questions as to lus previous statements m w ntmg (s 145), or an) 
questions under s 146, or hia credit may be impeached (s 1551 A witness 
who n> imfa\ou p able is not necessarily hostile A hostile witness is one 
who from the mannerm which he gives his evidence shows that he is not 
desirous o! telling the truth 1 . 

1. ‘The Court maj, in its discretion*.— Ypartv who calls an opponent 
as a witness has no right to cross examine him how ever hostile he maybe 
without the leave of the Judge Whether a w ltne^s is a litigant or not 
it is a matter of discretion in the Judge whether he shows InmseU so hos 
tile as to ]ustif\ his cross examination bv a part\ calling hitn s 

There is no distinction on principle between an attesting witness 
whom a parti is obliged to call and an) other witness whom he mv\ cite 
of his own choice but the Coirt mav in tl c exercise of its discretion 
be more easilv persuaded in the former cas<* than in the latter case 3 The 
Cou*t has the discretion under this section to permit the prosecution to 
te«t hi way of cross examination the leraciti of their own witnesses wit! 
regard to the (unconnected) matters elicited hi the defence in cross exa 
raination* 

The Jidge, in his discretion will sometimes allow leading qne tions 
to be put u. a direct examination as, for instance where the witness bi 
his conduct in the box obnousiv appears to b A hostile to the part) ]ro 
duerng him or interested for the other part) or unwilling to give evidence 
or where spec al eircumstancis renter the witness ’•atlier the witness of 
the Court than of *hc } arty Questions which assume facts to haie bee l 
proved whicli have not been prove* or that particular answers have bien 
gi eo which have not been given will not at ani time bo permitted 5 

Where a prosecution witness is permitted to be toss examined bv the 
Crown under this section the result is to discredit the witness altogether 
and not merel) to get rid of a part of his tes*imon\ 5 Where the pro¬ 
secution tender" a witness but does not examine him cross examination of 
the witness bv the prosecution cannot be allowed under this section 

Hostile witness — The mere fart that at a Sessions tnal a witness tells 
a different story from that told bv him before the Magistrate does not 
necessarih make hun hostile The proper inference to be drawn from 
contradictions going to thp whole texture of the storv is not that the witness 
is hostile to this side or to that but that the witness is one who ought not 
to be believed unless supported bv other satisfacton evidence 3 

1 lueltfani XoitM Jiotl v Railha 
( Won Poddar (1921) 40 Cal 93 


9o9 


K hij ruddiu 
(1925) S3 Cal 372 
1 Bamjng 4S: 

(1928)7 Pat 5i 
8 Kalaehand Sirrar v Queen 
(1880) 13 Cal o3 


1404 pp 958 
Sonar v Ft iperor, 
r v Kmj Er 



SI8 


THE LAW OP EVIDENCE. 


[cnAP T 


CASCS. 

Hostile witnesses —In a suit to recover moneys alleged to have been 
expended by the plaintiff in the performance of a ceremony, the plaint¬ 
iff s witnesses having failed to prove any damages, he called the 
defendant as a witness, who gave evidence to the effect that the plaintiff 
had no claim The Court refused to allow the plaintiff to cross examine 
■the defendant It was held that the refusal to cross examine was not 
justifiable 1 * 3 

Certain witnesses for the prosecution were examined The accused 
applied to the Court for an adjournment to enable them to cross examine 
the witnesses by counsel The application was refused and the accused 
being called upon to cross examine were not in a position to do so The 
accused then applied that the witnesses should be summoned as witnesses 
■for the defence The witnesses were summoned and when the counsel 
for the accused proceeded to cross examine them, he was not allowed to do 
so It was held that the mere fact that the accused had been com|>e)led 
to treat the witnesses for the prosecution as their own witnesses did not 
■change their character, that although the accused were compelled to 
obtain their attendance as witnesses for the defence thev were really 
summoned under s 257 of the Code of Criminal Procedure for the purpose 
of cross examination ant ,c * ? allow 

their cross examination would 

be to make the procedure c 

During the trial of a case the accused obtained a process for the 
attendance of a witness* Before the witness appeared the accused asked 
tl e Court to countermand the order for his attendance but the 
■Court refused to do so When the witness attended the accused declin 
■ed to examine him He was thereupon examined by the Court and upon 
the accused claiming the right to cross examine the witness the Court 
refused to allow him to do so It was held that under the circumstances 
the witness could not be regarded as a witness for the defence, and that 
the accused should hav e been given an opportunity to cross examine linn 8 

155 The credit of a witness mav be impeached ill 
impeach th® following ways by the adverse party, 
mg credit ot or, with the consent of the Court, by the 
■witness party who ''alls him — 

(1) by the eviden of persons who testify that 
they, from then knowledge of the witness, believe him 
To be unw orthy of credit, 

(2) by proof that the witness has been bribed, or 
has accepted the offer of a bribe, or has received any other 
corrupt inducement to give his evidence , 

1 lladha Jeebun 2IoastitJfy v Tara 28 Col 604 590 

monte Dossee (I860) 1° M I A 380 * Moktndro h ath J)a» Gupta V. 

3 Sheopralath Stngh v Rawhas (1901) Emperor (1902) 29 CaU 387. 
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(3) by proof of former statements inconsistent 
with any part of his evidence which is liable to be con¬ 
tradicted , 

(4) when a man is prosecuted for rape or an attempt 
to ra\ish f it may be shown that the prosecutrix was ot 
generally immoral character 

Explanation — A witness declaring another witness 
to be umvorthy of credit may not, upon his examination 
in-chief, gi\e reasons for his belief, but he may be asked 
lus reasons m cross examination, and the answers which 
he gnes cannot be contradicted, though, if the) are false, 
he may efterwards be charged wuth giMng false e\idence 

Illustrations 


o sud that 

he had not delivered the goods to B 

The e\ idencc 13 admissible 

lb) A is indicted for the murder of B 

C savs that B, when dying, declared that V had given B the wound of 
■which he died 

Evidence is offered to show that, on a previous occasion, C said that 
the wound was not given by A or in his presence 

The evidence is admissible 

COMMEN1. 

\ery often the Court forms its conclusions as to the truth or falsity 
of a claim onl) on the evidence of witnesses This s°ction enables the 
parties to give independent testimony as to the character of the witne®s 
in older to indicate that he is unworthy of belief bj the Court It indicates 
four wajs in which the credit of a witness may be impeached (<i) by the 
adverse party, or (M bv the party who calls him if permitted by the Court 
They are — 

fl) evidence of persons that the witness is unworthy of credit, 

eptel the 

ncc, and 

( 4 ) general unmoral character of the prosecutrix m cases of rape or 
attempt to ravish 

The above sub clause (1) has in explanation, which is a re echo of 
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The first three grounds are genera! Thev indicate that the credit of 
a w itnesa maj be unpea»hed, first of all, by the best of evidence, that is 
lus own former statements to the contrary , secondly, he can be 6hovm to 
be unw orthy of credit by the oral testimony of other persons, and, lastly, 
Ins credit can b*» completelj overthrown by proving that he had accepted 
(a) a bribe or (6) an offer of a bnbe or (c) any other corrupt inducement 
The fourth ground is a special one If the woman complaining of rape or 
ittempt to ravish is proved to be a woman genenll) of immoral character 
her storj in the complaint is entitled to no credence 

Jn addition to counter proofs and cross examination there are thret 
wnjs of throwing discredit on the testimony of an adversary’s witness 
(1) By giving evidence of his general bad character for veracity, l e , the 
evidence of persons who depose that he is m their judgment unworthy of 
belief e\ en though on hi« oath (2) By showing that he has on former 
occasions made statements inconsistent with the evidence he has given 
(3) Bv proving mtsconduct connected with the proceedings, or other 
circumstances showing that he does not stand indifferent between the 
contending parties Thus it mav be proved that a witness has been 
bribed to give hw evidence or has offered bribes to others to give evidence 
for the partv whom he favours or that be has issued expressions of am 
mositv and revenge towards the party against whom he bears testi 
monv 1 

This section Rbould be strictly construed and narrowlj interpreted, 
otherwise Courts would have to investigate, on most imperfect materials, 
question" which have no bearing upon the matter really m contest* 

Clause I —In order to impeach the character of a witness for veracity, 
w itnesse* maj be called to prove that his general reputation is such that 
thev would not believe him upon lus oath Such evidence can be given, 
and the practice is ancient and undoubted 3 

Clause 2—The word “accepted” has been substituted for the word 
had” by Act X\ III of 1872 

Clause 3 —The w ords ‘ which is liable to be contradicted” mean * which 
is relev ant to the issue' * 

Sta'ements made to police —A person malcmg statements to the police 
ma>, nt the trial be properl) questioned about them , and, with a view 
to impeach Ins credit the police officer himself or an) other person in 
whose hearing the statements were made, can be examined on the point 3 

1 R.st 12th Edn s 041 pp 603 665 * Reg v Vliamchand Kapure ha’d, 

* IS hog lal v Royal Insurance Co Ld , ~ — — - - r —" * 

(1927) 30 Bom L. R 818 6 Ran 142, 

V c, . ■ 1 

s The Queen v Brown and Iledley ■ • 

(1SC7) L R 1C C R 70 . ■ 

* Per Wilson, J , in Khadijah Kkanum ■ 

v Abdool Kvrrtem Sheraji (1889) 17 Cat * ' " 1 ■■■ 

344,347. 



SEC 155 ] EXAMINATION OP WITNESSES 321 

An accused person has a right to call for and inspect such statements 
and cross-examine the witnesses thereon 1 The proper procedure is for 
the accused to ash the Court to refer to such writing, and, if necessarj, 
furnish the accused with copies* 

Such statements may be used in favour of aD accused person Thev 
“can onlv be so u«ed when they are legally brought as evidence before 
the Court that is to say, a witness having been cross examined as to a 
statement, it may be shown bv the evidence of the Police Officer that lit 
did make a'■tatement favourable to the accused, which the witness denies 
haimg made, and if the statement was at that time reduced into writui., 
by the police-officer, the officer would be allowed to refresh Ins memory 
bv referring to it, but the written statement itself, vv hen the statement 
has been reduced into writing cannot be used as direct evidence of whit 
was stated by tlic w itness to the police officer’’ 3 

It is not, however, comj>etent to the accused to insist that a memo 
randum made by the police-officer shill in the course of the examination 
of such officer, be referred to by the latter for the purpose of refreshing 
his memory* 

Section 164 Criminal Procedure Code—A previous statement of a 
witness recorded under s 161, Criminal Procedure Code, can be used as 
provided for by this section, hut it cannot he used as substantive evidence 
of the facts deposed to therein* 

Clause 4.— See Comment under a 133 

CASLS. 

Clause 3.—In a suit by one K, claiming a sliare m a business as heiress 
of A, her father, the defendant pleading limitation, K, before the clo^e of 
her case, putin evidence an entrv it the Koran to shew that she was bom 
m 1279 [1863 ad] and m the cross examination of 51, a witness for the 
defence, put to him a letter purporting to have been written by A to M, 
supporting K’s case Upon M denying the genuineness of the Koran, and 
of certain words in the letter, it W3S proposed on behalf of K to give 
evidence m reply shewing that 51 had made statements to an attorney 
liefore the case inconsistent with his evidence, both as to the Koran and 
the letter It w as held that evidence might be given in reply as regards the 

T”-V _ i _ 3 i — «. * A ~ i - v-„ I 


1 Btlao Khan r The Queen Empress, 
(1889) 16 Cal 610 

* Dadan Can v Emperor, (1906) 33 
Cal 1023 

8 Per Edge , C J , and Banerji, J . in 
Queen-Empress v Taj Khan, (1894) 17 
All 57,60 


* In the matter of the Petition of Kali 
Churn Chunori, (1881) 8 Cal 154 

* Emperor v Bishur Datt, (1927) CO 
All 242 

* Khadtjak Khanvm r Abdool 
Kurreem Sheroji, (1889) 17 Cal 344 
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charged and these two persons were called as witnesses for the prosecution, 
but thej then denied that C was one of the men who had assaulted 
them Their previous statements were filed, but neither the employer 
nor the Head Constable was called to depose to the terms of the state¬ 
ments which the witnesses weie said to have made It was held that the 
former statements referred to, and which implicated the accused, could 
be used onlv under this clause for discrediting their evidence and not as 
substanti\e evidence against the accused 1 

Certain statements relating to the commission of an offence were 
made by one J to H and the latter took the information so obtained to 
an officer in charge of a police-station and it was recorded It was he’d 
that the statements recorded being a reproduction by the informant of 
the statements made to him by another jierson, were inadmissible as a 
first information It was further held that though the evidence given m 
the case by J could be contradicted by the evidence of the informant H 
proving the statements made by J to H, it could not under this clause, lie 
contradicted by \\ hat the Police Sub-Inspector recorded as the fir«t inform 
ition of IP 

English law.—The rule of English law is that the credit of a vvitne«s 
may, amongst other v\ ays, be impeached by evidence of acts contradictorv 
of the evidence given by bun The express provision of the Indian law 
is Jess extensive The witness s credit it is provided can only be impeached 
in certain specified ways (s 155), that is bv questions or by testimony 
going directly to his credit not mediately through a contradiction of the 
particular matter deposed to by him in the case 3 

156 When a witness whom it is intended to cor 
Questions roboiare g’ves evidence of any relevant 
tending to torro fact, he may be questioned as to any other 
of relevant fact circumstances which lie observed at or 
admissible near to the time or place at which such 

relevant fact occurred, if the Court is of opinion that 
buch circumstances, if proved, would corioborate tin* 
testimony of tl e witness as to the relevant fact which ht 
testifies 


Illustration 


borate his evidence as to the robbery itself 

> Emperor V Cheratk Choyt Kxitti, (1003) 8 C. \\ N >218 
(1902) -oMad 191 3 lUg v Sakharam Muhindjt, (1874) 

* Emperor v Dina Uandhu Sfoitra, 11 B 11 C 1C6, 1C9 
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C03I3IEN T 

The Legt hum. has indicated (ss 115 153 and 158) bow and when i 
witness may re coi tradicteil l\e ba\e now to see m what circumstance"- 
-a witness mar be corroborated Tirst of all he maj be asked questions 
tending to corroborate evidence of a relev int fact (s 15G) secondly former 
statements made b\ him may be proved to corroborate later testimony 
to the same fact (■« 157) thirdly when am statement relevant under 
*< 32 or s 33 is proved all matters ma\ be proa ed either to contradict or 
corroborate it (s loS) and lasth he mas refresh his memory by referring 
to writings nude previou 1\ In him (s 159) lake contradiction, corro- 
boratun is meant to test the truthfulness of a witness If he is able to 
cive a definite ide i of the surrounding circumstance'- his testimony thereby 
^ain» in credit If 1 e is not then he contradicts himself and his statements 
are discounted 

This «cctnn |ermits the Court to illow i witness who has testified 
to a relevant fact to «onoborate hi-, testimonv by deposmg to any cir 
CLmstanoes whn h J e observed at or near the time or j lace at which, such 
relevant fact ortuml The frame of the section indicates that questions 
arc to be a«hcd m examination m chief In most cases it paves the way 
* f cross examination which if successful brings out contradiction but 
svluck if un«urce ful must inevitably result in corroboration 

157 In order to conoboiate the testimony of a 
iorm r fctatr witness an) former statement mode 
menuof wltne' such witness relating to the same fact at 
c^rroCrau or a b° ut the time when the fact took place, 
later testimony 0 i before any authority legally competent 
j? t same fa t j n inV estigate the fact, may be proved 

C 03131 ENT 

\nother way of corroboration is indicated by this section The 
-testimonv of a w ltuess may be corroborated by a former statement made 
by him (1) about the time of the occurrence, or (2) before a legally com 
oetent authontv Generally the statements made immediately on the 
■occurrence of an event contains truth, for no time has elapsed for con 
coctions to creep in similarly statements solemnly made in the pro 
enct of a legally competent authority bear the impress of truth 
Statements like these are therefore a legitimate means of corroboration 
They support the credibility of the person whose evidence is corroborated 
AVhere a counsel repeated to other persons the conversation that hail taken 
\ lac** between him and his junior the evidence of those persons was held 
.admissible under this section 1 But the force of any corroboration bv 

1 Jiomanjct Cotcayte In re, (IO0R) (1900) 5 C. W N ICn Shire Jim v 

341 A 5o 60 9 Horn L. R 3, 31 Cal King Emperor (190G)3L B R 240 JL 

129 4 1 IS P 27 r C See alaoNtita Mytn v King Emperor (1908) 5 1* 

rim Vat -re v tin A undo Lall Dose It 4 
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means of previous consistent statements must evidently depend upon the 
truili of the proposition that he who is consistent deserv es to be believed 
If that proposition be not universally true what becomes of the virtue of 
previous consistent statements * One may persistently adhere to false 
hood once uttered if there is a motive for it, and should the value of such 
a corroboration ever come to be rated higher than it now is nothing would 
be easier than for designing and unscrupulous poisons to procure the 
conviction of any innocent men who might he obnoxious to them by first 
committing offences and afterwards making statements to different peoj le 
and at different times and places, implicating tho«e innocent men’ 1 

From the position occupiedb} an approver witness his evidence i> 
necessarilv regarded with very great suspicion as being tainted and that 
although he may, on the mam facts connected v\ ith the commission of the 
offence, be truthful and reliable it is when lie comes to implicate anv 
particular j eison that his evidence should be accepted w ith the greatest 
arrate events with accurac), 
act* of a i articular person, 
tult) friend and to implicate 

Hence it is a rule that corroboration to the evidence of an accomplice 
must proceed from an independent and reliable source and that previous 
statements made by the accomplice himself though consistent with the 
statements made by lnm at the trial are insufficient for such corroboration* 
Ihis section which lajs down the general rule must lc taken subject 
to the exception contamed in the special rule enacted b> s 1G2 of the 
Criminal Procedure Code which makes statements to the police other than 
dvmg declarations inadmissible in evidence against the accused 4 Section 
1G2 prohibits the use of the record containing the statement of a witness 
to the police as evidence against the accused as well as proof of such state 
inent by oral evidence 5 Such statements cannot be ured as corroboration 
under this section 8 ffhe Madras and Allahabad High Courts have lail 
down that such statements are admissible m evidence if they corroborate 
any evidence already given at the trial 7 But they would he inadnus 
sible for the purpose of proving that the facts stated in them are correct* 
Cases which laid down that the record was inadmissible but oral evidence 
ns to the nature of those statements could be given to corroborate the 
testimony of a witness are no longer of anv iutl ority in virtue of the 

' Reg v iVfalffjin tin Kapana (1874) * Jagua 1)1 atn l r Jvinj Emperor, 

11 B K C 196 198 (10*>o) 5 Pat 63 King Emperor v 

* Queen Empress v Beptn B stcas, Maung Th i D in (1926) 4 Ran 72, 

(1884) lOCal 9“0 073 Balia v Tie Croim (1923)6 Lab 171, 

* Beg v Sfalapa bin Kapana (1874) tlmaf prorm„ Man Ciand v Crovn, 

11 B IL C 196 (1924) 6 Lab 324 

* Queen Empress v Bhairab Chunder * I enlata • bbtnh v King Emperor 

Chuclerbvlty (1898) 2 C W N "02 712 (1024) 43Mad 640 Emperor t Cfottar 

* Bolk l Tie Croim (1025) C Lah Singh (1924) 47 All 2S0 

171 disapproving Mom Ciand v Tie * Enjeror\ CiiUotSitgh aup. 

Croern (1924) 6 Lai 324 
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amended “fiction If? Criminal Procedure Code 1 A first information does 
not prove itrolf it his to be tendered under some section of the Evidencc 
Vct The usual course is for the prosecution to tender it under this 
section to corroborate the mfo’-nnnt and the defence can Drove it to 
1 lipeach his credit uidcr « 155, or to contradict him under s 115 of the 
\ct It is adnuisible al o in proper cases under ss 8 and 32 (1) of the Act* 
\lthough mere rcjietition of a statement without contradiction or 
material discrepance is recognised by this section ns some corroboration 
of the truthfulness of that statement, this section docs not ]ustify the use 
against accused perrons of a previous statement by an approver to con 
tmdict his retractat on’ 

Previous statements of au accomplice may be pro\ed under this section 
and may bo corroborated 4 But the previous deposition of a witness in 
a connected case i* not admissible when there is nothing in the evidence 
Given by the w itn°«s at Hie trial w hicli can be thereby corroborated 5 

Wh p re a perron making a dyin" declaration chances to live, his 
■statement cannot be admitted in evidence a r a dving declaration under 
n 32 but it nia\ be relied on under this section, to corroborate the testi 
mony of the complainant when examined in the case® 

As this section refers to the corroboration of the testimony of a “witness ’ 
ordinarily before corroboratec evidence is admissible the evidence sought 
to be corroborated must hav e been given 7 , 

English law.—'The Eneh li law on thi3 point is different It does not 
admit such statements into evidence The danger of letting them in lie 7 
in the fact that repetition of the same story over and over again ought 
not to gain in credence* 

CASES 

In 1874 five out of six perrons who were named as having committed 
a murder were arrested and after inquiry before a Magistrate were tried 
taforc the Court of Session and convicted At the time of the inquiry 

a a recorded 
' witnesses 
the crime 
absconder 

was apprehended and tried before the Court of Session upon the charge 
of murder Of the witnesses examined at the first trial, only one was 
Jiving He was examined and his deposition given in 1874 was also ad 

~ ' 4 Harlot Ah v The Crown (101G) P 

R 2\b £c!lM?(Crt 
5 Khijiruddin Sonar v Emperor, 
(192,j) 63 Cat 372 

‘ 8 Emperor v Pama Sattu, (10O 7 ) 

Bom L R 434 

1 Antannt Dasiee v Eai Nun lo 

V« — Bo.it (1000) 5 C W N XVI 

*Pat?uinav The King Lniperor (1901) 8 Taylor, 1 lth E(ln , a 1476, 

I* P .No Jof 100*(Cr) 
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means of previous consistent statements must evidently depend upon the 
truth of the proposition that he who is consistent deserves to be believed 
If that proposition be not umv ersally true, what becomes of the virtue ot 
previous consistent statements * One may persistently adhere to false¬ 
hood once uttered, if there is a motive for it, and should the v alueof such 
a corroboration ever come to be rated higher than it now is nothing would 
he easier than for designing and unscrupulous persons to procure the 
conviction o ’ ’ r 

committing 
and at diffei 

From the position occupied bj an approv er witness, his evidence is 
necessanlv regard °d with very great suspicion as being tainted, and that 
ilthough he may on the mam facts connected v\ ith the commission of the 
offence be truthful and reliable it is when he comes to implicate anv 
particular j erson that his evidence should be accepted with the greatest 
caution Nothing is easier for a man than to narrate ev eats w ith accuracy, 
md jet more so when coming to describe the acts of a particular person 
to change his personality so as to exculpate a guipv friend and to implicate 
an innocent ptrson or an enemy’ a 

Hence it is a rule that corroboration to the ev idence of an accomplice 
must proceed from an independent and reliable source, and that previous 
statements made by the accomplice himself though consistent with the 
statements made bj him at the trial, are insufficient for such corroboration® 
Ihis section which lajs down the general rule must le taken subject 
to the exception contained in the special rule enacted bv s 1G2 of the 

I rnunal Procedure Code which makes statements to the police other than 
dving declarations inadmissible m evidence against the accused 4 Section 
162 prohibits the use of the record containing the statement of a witness 
to the police a* evidence against the accused as well as proof of such state 
ment by oral evidence 5 Such statements cannot be used as corroboration 
under this section 9 Uhe Madras and Allahabad High Courts have laid 
down that such statements are admissible m evidence if they corroborate 
any evidence already given at the trial* But they would be madmw 
sible for the purpose of proving that the facts stated in them are correct* 
Coses which laid down that the record was inadmissible but oral evidence 
ns to the nature of those statements could he given to corroborate the 
testuronj of a witness arc no longer of anv authontj in virtue of the 

J Beg v Maltrpa bin Kapana 1,187-1 \ 8 Jatyrn. hh/vml. r E*"'2 Einferor r 

II B HC 100 108 (I92o) 5 Pat f3. King Lmperor^U 

1 Queen Empress v Be pin Biswas, Mating Th t Bin, (19’0) 4 Kan ' *- 

(1884) JOCal O'O 973 Baiba y The Crown, (1925) 0 tab 

J Beg v Malapa bin Kapana, (1874) diaa[provin„ Man Chaud r Crown* 
11 B It C 190 (1924) C Lali 324 

* Queen Emprets v Bhairab Chunder T l enlatan bbtah v King Ev peror, 

CKnclerbutty (1898) 2 C W V 702 712 (1924)43Mad 040 lmperor r Chittar 

* Balhay ThtCrom (1923) 6 Lah. Singh (I9**4) 47 All 2SO 

171, iliaapprowng Mam Chand r The * Ei < per or t ChiMafJtingh aup. 

Crotrn (1924) 6 Lull 324 
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amended section 162 Criminal Procedure Code 1 A first information does 
not prove itself it Ins to be tendered under some section of the Eudenct 
Vet The u ual course is fo- the prosecution to tender it under thi 
section to corroborate tl e mfo’nnnt and the defence can prove it to 
impeach Ins credit under « 155 or to contradict him under s 145 of the 
Vet It is admissible al«o m proper cases under ss 8 and 32 (1) of the Act 2 

Vlthouqh mere repetition of a statement without contradiction or 
material discrejanca i-> recognised by this section ns some corroboration 
< f the truthful »ess of that statement this section doe3 not justify the use 
"gainst accused persons of a previous statement by an approver to con 
tradict his retractat on 2 

Previous statements of an accomplice may lie proved under tins section 
and m3y be corroborated* But the previous deposition of a witness in 
a connected case i» not ndnusible when there is nothing m the evidence 
£iven by the witn°ss at the trial w hich can be therebj corroborated* 

Where a person making a dyin" declaration chances to live hi? 
statement cannot be admitted in evidence a p a dvmg declaration under 
b 32 but it mav be rel cd on imder this section, to corroborate the testi 
mony of th«* complainant when examined in the cas“ 8 

Vs this section refers to the corroboration of the testimony of a witness 
ordinarily before corroborative evidence is admissible the ev idence sought 
to be corroborated must base been gnen 1 . 

English law —The Fnplish law on this point is different It does not 
admit such statements into evidence The danger of letting them in lies 
in the fact that repetition of the same story over and over again ought 
not to gain in credence* 

c vsts 

In 1874 five out of sin persons who were named as having committed 
a murder were arrested and after inquiry before a "Magistrate were tried 
More the Court of Session and convicted At the time of the inquiry 

a° recorded 

' » witnesses 

the crime 

u absconder 

was apprehended and tnel before the Court of Session upon the charge 
of murder Of the witnesses examined at the first trial only one was 
living He was examined and his deposition given m 1874 was also ad 

~ • * * Buriat Ah v The Crown (1916) P 

R No 2 of 1917(Cr ) 

5 Kkijiruddin bonar v Emperor, 
(1925) 63 Cal 372 

. 8 Emperor v Jfama Satlu, (190°) 4 

Bom I R 434 

“ 4 N ufarint Donee v Rat Nundo r 

Cal 238 Base (1900) 6 C \\ N Xu 

8 Pattonav TkeKug Emperor (1904) 8 Taylor 11th Edn ,a 1476 p 

P R No 3 of 190* (Cr) 
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nutted It was held by Straight, J , that under the special circumstances 
the deposition taken in 1874 of the surviving witness v. as admissible under 
this section as corroboration of her evidence given at the trial of the 
prisoner 1 

Where the plamtiSs sought to establish their i edigree b} provmg 
inte aha that A and B were brothers it was held that a statement to 
that effect made by one of the plaintiffs in a deposition gi\en long before 
the controversv in smt arose was admissible in evidence 2 

A statement bv a witness recorded bv a Magistrate under s 164 of 
the Criminal Procedure Code is admissible m evidence to corroborate the 
statement made bj that witness before the committing Magistrate 
and from which statement he resiles in the Sessions Court 3 The Bomba} 
High Court has held that such statement is not admissible in e\ idence 1 

158 Whenever any statement, relevant under 
tthat matters sectlon 32 or 33, is proved, all matter-* 
raav be proved maj be proved either in ordei to contradict 
with^^ored or corr °b orate it, or in order to impeach 
statement rde or confirm the credit of the poison by whom 
tion 3 *of 33 Bec lt; " as ma ^ e , which might hv e been proved 
r if that person had been called as a witness 

and had denied upon cross examination the truth of the 
matter suggested 

COMMENT 

This section deals with corroboration as well as contradiction When 
i witness is examined in the case the law gives the party who calls him 
an oppotumty to corroborate his testimony, and it gives at the same 
time, opportunity to the adverse party to contradict Ins statements But 
ss 32 and 33 of the Act permit the putting m of statements oral or 
written, or statements made in a judicial proceeding, by a person who 
cannot be examined as a witness The Legislature intends by this section 
to submit such statements to the self same tests of contradiction and 
corroboration, m the same way as if those statements were made bv tie 
witness in the box 

The opinion of a Court upon the character of a witness is not ad 
mtssihle m evidence in another case under this section, for there is no 
material for judging whether the witness was nghth disbelieved or wrong 
Iv disbelieved The question whether a witness is entitled to credit or 
not must be decided bj a Court on the evidence bef >n it an 1 not on what 
another Court thought of the w it ness in another case* 


1 Queen Emprei* \ lihrt Stngl (18 Q 6) 
HAH t»"2 

i Jadu \alh Sarlar > 21ihendra \alh 
Rat < ho eilhurj (1907) 12 < W X 260 
* 1 elltah hone v A«nj hnperor. 


(1922) 4 > Mai 7Cr 

* A mperory 4U>ar Ratloo (1910) 31 
Hi m 529 

s Chandrt*) oar Praeal \ JinleshtroJ 
Pmtap (19>C) 5 1 at "77 
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159. \ witness may, while under cxamuution, 

Refreshing refresh Ins memory by rcfeinug to any 
memon writing made bj himself at the time of 

the transaction concerning which he is questioned, or so 
>oon afterwards that the Court consideis it likel) that 
the transaction wa& at that time fresh m his memory 
The witness ma% also refer to am such writing 
made lr\ any other peison, and read by the witness within 
the time aforesiid, if when he read it lie knew it to be 
i onect 

AVhenexer a witness may refresh his memory by 
reference to an\ document, he ma\, with 

When witne<« ^ 

may use copv of the permission of the Court, refer to a copj 
a moment to re 0 f document 

ProMded the Court be satisfied that there 
is sufficient reason f oi the non production of the original 
\n expert maj refresh Ins memoij b) reference to 
professional treatises 


COMWENT 

One more wa> of allowing a witness to corroborate his testimony is 
to permit him to refresh bis memory He may, during his examination, 
refresh his memory— 

(1) by referring to any writing made by himself at the time of the 
transar tion concerning which he is questioned 1 , 

(2' bv referring to am such writing made by any other person and 
lead hv the witness within the time aforesaid* , 

(3) by referring to professions 1 treatises, if tbe witness is an expert 
(" 159) 

It is not necessary that the writing referred to should be one which 
is admissible in evidence A document not produced in Court within 
proper time and, in consequence, rejected may be referred to to refresh 
memory if it comes within the purview of this section 3 But a Court 
should not take cognizance of the terms of a document wlueh is inadmissible 
in evidence and has been referred to by a witness merely in order to refresh 
Lls memory as to a date 4 It is immaterial what the document is, 
whether it be a book of account, letter, tradesman’s bill, notes made bv 
the vrctae&v, or sap other doeameett *Inch cr Jriefy ft? assmt the nwmurj 
of the w ltness 

1 Maugham v Hubbard (18J8) 8 P * Jtwin Lai Daga v A ilmam Chau 
& C 14 dhun, {1927) 30 Rom L R 305, 7 Pat 

1 Burroughv Martin (1809)2 Cimp 305, v 0 
112 . Abd d Salim v Enperor (1921) 49 * Bhogilal v Royal In ivranee Co 

Cal 5"3 (1927) 30 Rom L P 818 6 Ran 
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It 13 not necessary that the witness should ha\e specific recollections 
of the facts themselves (s 160) 

The ad\ erse party has the right of seeing the writing so used and 

t inspect a 
t) to secure 
f the facts, 

(it) to check the use of improper documents , and (tit) to compare his oral 
testimony with his written statement 1 * . 

The section says a witness may refresh his memory as stated He is 
not hound to do so and the accused cannot compel him to do it* 

It is a erv doubtful whether a police-officer can refresh his memory as 
to statement 1 " recorded by him under s 162 of the Criminal Procedure 
Code, unless the writing is already in and has been put to the w ltncss who 
is alleged to ha\e made the statements 3 
CASES 

The plaints and records in a number of suits upon bonds instituted 
by the same plaintiff against different persons were destroyed by fire. 
The suits were re instituted, and duplicate copies of the plaints were filed 
The only evidence of the contents of the bonds from which the plaints 
were prepared consisted of a register kept by the plaintiff s cleik of the 
names of the executants of the bonds, the matter in respect of which the 
bonds had been given, the amounts due thereunder, and the names of the 
attesting witnesses Prom this register the duplicate plaints had been 
prepared It was held that though the register was not secondary evi¬ 
dence of the contents of the bonds, j et it w as » document which might 
be referred to by a witness for the purpose of refreshing his memory, under 
this section 4 . 

Collection papers —The collection papers are no evidence per se, and 
can only be used when they are produced by a person who has collected 
rent in accordance with them and who merelv uses them for the purpose of 
refreshing his memory 5 

Unstamped document —An insufficiently stamped promissory note can 
lie used for the purpose of refreshing memory 8 

Post-mortem examination reports —A medical man in giving evidence 
’nay refresh his memory by referring to a report which he has made of his 
posl-morletn examination, but the report itself cannot be treated as 
evidence*. 

1 Per Field J , in In the matter of the \oiya (1879) 6 Cal 353 
Petition of Jhubboo J/aAfon, (1882) 8 Cal 1 Mahomed Mahmood v Safar Ah, 

739,744 (183 ) II Col 407 409 

* In the matter of the Petition of Kali * Birehally Ballot ah, [1690) 1 0 n 

Churn Chinan (1831) 8 CoL 154 325, Vawjhom v Hubbard, (IMS) 8B & 

* Per Holmwood J in Dadan (7a t v C 14 

The Emperor,( 1000) IOC IVh 890 894 * Bochum Smah v The FnprU*. 

4 TarucL \ath MulheL v Jtamat (1882) 9 Col 453 
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Dying declaration.—The dying statement of a deceased person may 
be proved in the ordinary way bv a person w ho heard it, and the writing 
may be used for the purpose of refreshing the witness s memory 1 

Special diary.—The special diary may be used by the police officer 
who made it, and by no witne^s other than such officer, for the purpose of 
refreshing his memory 3 

Statements made to the police—Statements made to the police and 
reduced to writing cannot be used as evidence, but may be used for the 
purpose of refreshing meniorv 3 

160 A witness ma) also testify to facts mentioned 
Testimony to in an> such document as is mentioned m 
faet-autedm section la 1 *, although he has no specific 
noned msection recollection of the facts themselves, if he 
is sure that the facts were correctly recorded 
m the document 

Illustration. 


A booh keeper may testify to facts recorded by him in boohs regularly 
1 ept in the course of business, if he knows that the boohs were correctly 
1 ept, although he has forgotten the particular transactions entered 
COMMENT. 

The principle of the foregoing section is carried a step further here 
A witness may refresh his memorv by a document even though he has no 
specific recollection of the facta themselves, but he must he sure that the 
facts were correctly recorded tn the document If the witness had not 
correctly recorded the words used by the speaher but only his impression, 
then the notes made by him would be inadmissible to prove the words 
u*cd* This section applies when the witness states in so many words 
that he does not recollect, and when the circumstances establish beyond 
doubt that this is so Having no ppecific recollection of the facts he can 
only testify regarding the contents of the document before him and explain 
that he recorded correctly what the deponent said at the tune 5 

“In order that a document may be used as the refresher of memory, 
it is by no means necessa ’ A Al ' r 1 ould 

have any independent re< con 

nected therewith, but it the 


® Keg y Ullamehand Kapurchand, 
(1874)11B II C 120, Queen Empress 
\ SitaramVilh'il,{lS81) 11 Bom 657, 
Roghunt Stngh v 2 he Empress (1882) 9 
Cal 455, BhiLao Khan v The Queen 


Empress. (18S9) 18 Cal 610, Shertt Sha 
v Tke Queen Empress, (1893) 20 Cal 
612, Emperor v Stetrart (1901) 31 Cal 
1050 1052 

4 Per Wallis J , m MyUtpore Krishna 
famx v Emperor, (1909) 32 Mad 38-* 
395 

5 Parlap Singh, (1925) 7 Lah 
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paper before, and tliat, when he saw it, 1c knew its contents to be correct; 
or even if, entirely forgetting the circumstances themseh es, and the fact 
of Uis ha\ mg seen the paper, he can still, in consequence of recognising lus 
signature of writing upon it, vouch for the accuracy of the memonnduin, 
or swear to the particular fact in question” 1 

A w ltness may refresh his memory from a writing made by another 


seeing the writing which he knows to be genuine* 

161 Any writing refeired to under the provisions 

Ri ht oi ad two last preceding sections must bo 

verse jnrty as to produced and show n to the adverse party 
writing used to lt j, e requires it such party may, if he 
pleases, cross-examine the witness there¬ 
upon 

COMMENT. 

The opposite party may look at the writing to sec what kind of writing 
it is in order to check the use of improper documents 3 . 

He has a right to look at anv particular writing before or at the moment 
when the witness uses it to refresh his memory in order to answer a parti 
cular question, but if he then neglects to exercise his right, he cannot 
continue to retain the right throughout the whole of the subsequent exa¬ 
mination of the witness 1 

In all cases where documents arc used for the purpose of refreshing 
the meinorj of a witness, it is usual and rensonaUe—and if the witness has. 
no independent recollection of the fact, it is necessary—that thc\ should 
be produced at the trial, and that the opposite counsel should have an 
opportunity of inspecting them, in order that on cross or re-exnniination, 
he maj have the benefit of the witnesss refreshing hi* memory by ever} 
pirt Neither is the adverse pirtv bound to put m the document as part 
of lus evidence, merely because ho has looked at it, or examined the witness 
respecting such entries as have been previously referred to , but if be goes 
further than tins, and asks questions as to other parts of the memorandum, 
it seems that he thereby makes it Ins own evidence” 5 

162 A witness summoned to produce a document 

Production of s bab> ^ ^ ls 1,1 bn possession or power, 

documents bring it to Court, notwithstanding anv* 

» Tavlor, llth Edn , s 1412, p 1K.1 8 Cat 739,745 

* AhJdl Salim v hmpoor, (1021) 49 4 In the tnatter of the Petition 0 } 

CM 173 JhvWsx) J/aWoTi, (188.’) 8 Cal 739 

* ttrfi.II J , in In the matter af » Tajlcr, 11th I dn , s 1413,1* flC5 
the J'efit, of Jhulboa J fahlon, (I8SJ) 
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objection which there may be to its production or to its 
admissibility The \aliditv of aux siicli objection shall 
be decided on by the Court 

The Court if it sees fit max inspect the document, 
unless it refers to matters of State 1 , or take other evidence 
to enable it to determine on its admissibility 

I f foi such a purpose it is neccsjarv to cause any 
Tr« n nti n of ^ orument to be translated the Court may, 
document'.* " ° if it thinks fit, direct the translator to 
keep the contents secret, unless the docu¬ 
ment is to be given in evidence and if the interpreter 
disobexs such direction he shall be held to haxe commit¬ 
ted an o*Tente under s JGG of the Indian l’enal Code. 

COMMENT 

l nJcr the provisions of O XVI r G of the (nil Traced are Cod a 
per^n mas lie summoned to produce a document without being summoned 
to cue evidence He may either attend the Court pcrsonallv or may dc 
pule another *o produce it In neither case is he liable to be cross- 
examined (s 139) If the document be in Ins possession or power, he is 
bound to bring the document with him to Court notwithstanding an> 
objection hi may liaie to its production (e g ss 130 131 or ss 126-129) 
or admissibility Hating brought it to Court, he is entitled to raise his 
objection to their production or admissibilitv The Court has then to 
decide the sabdit) of any such objection For the purpose of deciding 
< n the sabditj of the reason that maj be offered for withholding them, 
the Court may recen e evidence 1 , and in so doing it is entitled to inspect 
♦he document, if it does not refer to matters of State (s 123) If the 
document in question happens to l>c m a language not known to the pre- 
s’ding officer he may g p t it translated, and call upon the translator to 
keep its contents secret 

1. ‘Matters of State’—See s 123 Statements made and documents- 
produced by assessees before the Income tax Officer for the purpose of 
showing the income of such assessees do uot refer to matters of State 3 

1G3 When a part} calls for a document wlncli he 
Going asevi has given the other party' notice to piocluce, 
dencc, of doeu and such document is produced and 
and irodueed on inspected by the pait} calling tor its pro- 
not,ct duction, he is bound to give it as evidence- 

if the p«irty producing it lequires him to do so 

1 I tnlatnrhflla CketUar v Sampathv Chtlliar, (1908) 32 Mad 62, Jad 
Ch'thar, (1908) 32 Mad 62,64 Dey v Bulhram Dey (1899) 20 Ca 

* I enhatachtlla Chtlliar v Sampalhv 
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COMMENT 

Where a party to % it gives notice to the other part) to produce a 
document and when produced he inspects the same he is bound to give 
it as evidence if the other party requires him to do so 1 The terms of the 
section make it clear that the section refers to documents asked for by a 
party during trial It does not refer to documents produced under 0 XI 
r 14 of the Civil Proced ire Code 

164 When a part) refuses to produce a document 

Using ueu which he has had notice to produce, he 

mTnt rod m: tion canno ^ afterwards use the document a 1 * 
Twhich was evidence without the consent of the other 
fused on not ce party or the order of the Court 

Illustration 

A sues B on an agreement and cues B notice to produce it Vt the 
trial A calls for the document and B refuses to produce it A gives 
econdary evidence of its contents B seeks to produce the document 
itself to contradict the secondary evidence given by A, or m order to show 
tl at the agreement is not st imj ed He cannot do so 

COMMENT 

In practice a part) uho has given to his opponent notice to produce 
■certain documents is allowed to call for them at any stage of the hearing 
The production of \ ipers upon notice does not make them evidence in 
the cause uuless tl e party calling for them inspects them so as to become 
acquainted with their contents m which case he is obliged to use them 
as ins evidence at least if tl cy be in any way material to the issue The 
reason for this rule is, t 
a party to enable 1 mi 
tl e same time subjectm 
evidence for both parties 

165 The Judge nn\ m order to discover or to 

. . obtain proper proof of lelcvant fncts a*k 

t put questions in) question he pleases, m any form, at 
*r order produc an y time of on) witness, or of tne parties 

about an) fact relevant ot irrelevant, and 
mo) ordci the production of iny document or thing and 
neither the parties nor their agents shall be entitled to 
make an) objection to my such question or order, nor 
without + hc leave of the Court, to cross examine anv 

l i!nhn* tv I Ml (1901) „ 1) m * Taylor 11th Idn » 1917 pp 1*13 
L.R 380 1214 
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witness upon any answer giten m reph to any suck 
question 

Provided that the judgment nnut be based upon 
facts declared b> tkia Act to be reletant, and duly 
pro\ed 

Pro\ided also that this section shall not author ze 
auj Judge to compel any witness to answer any 
question or to produce am document which suck 
vntneso would lv entitled to refuse to answer 01 produce 
under sections 121 to 131, both lntluate if the question 
were ashed or the document weie ( died for b) the ad 
verse parts nor shall the Judge ash in\ question which 
it svouid be improper for an) other person to ash undei 
section 148 or 149 nor shall he dispense with prnnarv 
evidence of am document, except in the cas°s herein 
before excepted 


c o m m r x T 

This «ection is intended to arm the Judge with the most extensive 
power possible for the purpose of getting the truth The effect of this, 
section is that in order to get to the bottom of the matter before it the- 
Court will be able to look at and enquire into t \ cr\ f art w hatever 1 Each 
part) in a ease is interested in setting up hi own case and demolishing the 
one set up b) his adversary There is danger in some cases that the whole 
truth may not come out before the Court The Judge in order to discoter 
or to obtain proper proof of reletant fac*s nm_ T exercise ter) wide 
powers indeed but the) all p vot upon tie ascertainment of reletant 
facts He maj approach the ca c e from anv j oint of t lew and is not tied 
down to the ruts marl td out by the parties He c in ask (1) any question 
le pleases (2) in anv form (3) at ant tune (41 of ant witness (5) or 
of the parties (6) about anv fact reletant oi irrelevant No party 
entitled to object to anj such question or ortler t r to cross examine the* 
witness without the leave of the Court But out of the evidence so brought 
out the Judge can only us» that which is reletant and dult proved There- 
are three exceptions to the very wide powers given to the Judge The- 
witness cannot be compelled to answer (1) any question or to produce am 
document contrary to ss. 121 to I3i , or (2) an) question contrary to s U'C 
or 149 and (3) the Judge shal' not dispense with pTunar) evidence of ant 
document except as provided before 

In civil as well as in criminal proceedings the Legislature has vestel 
ample powcis in the Courts to exercise thus j ower (( ml Procedure Code, 
0 X, rr 2 4,0 XVI, r 14 s 010, Criminal Procedure Code) 


1 Stephen, 1C> 



334 


THE LAW OF EVIDENCE 


[chap x. 


“When the counsel for the prisoner has examined or declined to cross* 
examine a witness, and the Court afterwards, of its own motion, examined 
him, the witness cannot then, without the permission of the Court, be sub 
• jected to cross examination When, after the examination of a witness 
l)j the complainant and the defendant, the Court takes him in hand, he 
is put under special pressure as the Judge is empowered to ask any question 
lie plea«es, in any form about any fact relevant or irrelevant , and he is, 

of the Court, 
mi, but this 

- >lies equal] v 

statements 

•of fact or to circumstances touching his credibility, for any question 
meant to impair hts credit tends (or is so designed) to get rid of the effect 
of all his answers and of each of them just as much as one that may bring 
out an inconsistency or contradiction It is then a cross examination 
upon answers—upon e\crv answer gnen to the Court, and is subject to 
the Court s control * 

‘ In a great number of cases—probably the v ast numerical majority 
—the Judge Las to conduct the whole trial himself In all cases he has to 
represent the interests of the public much more distinctly than he does in 
England In many ca'cs he has to get at the truth or as near to it as he 
< an by the aid of collateral inquiries which may incidentally tend to 
something relevant and it is most unlikely that lie should ever wish to 
push an inquiry needlessly or to go into matters not really connected with 
it We have accordingly thought it right to arm Judges with a general 
power to ask am questions njion any facts of iny witnesses at any stage 
of the proceedings irrespeitivelv of the rules of evidence binding on the 
parties and their agents and we have inserted in the bill a distinct de* 
<Iaration that it is the dutv of the Judge especially in criminal cases, not 
merely to listen to the < vidence put before him, but to inquire to the 
utmost into the truth of the matter We do not think that the English 
theories, that the public have no interest ui arriving at the truth and thit 
<ven criminal proceedings ought to be regarded mainly in the light of 
private questions between the prosecutor and the prisoner, arc at.all suited 
to India, if indeed thev are the result of anything better than carelessness 
and apathy in England 

‘In India, in an enormous mass of cases, it is absolutely necessary that 
the Judge should not only hear what is put before him by others but that 
lie should ascertain by hw own inquiries how the facts actually stand In 
imler to do this it will frequently be necessary for him to go into matters 
winch are not themselves relevant to the matter in issue, but may lead to 
•something that is and it is in order to arm Judges with express authority 
to do this that this section has been framed’ 1 

It is not the province of the Court to examine the witnesses, unless 
the pleaders on cither side have omitted to put some material question or 

* IVr West, j. in v 'aliiiraM * I’rocco lmga «f tlx- Lc-IJtla® 
Jlid-unin, (1874)1111 H ( ICO ICO Council 
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questions; and the Court should, as a general rule, leave the witnesses to 
the pleaders to be dealt with as laid down in s. 138 1 * . 

There is nothing m this section debarring or disqualifying a party to 
a proceeding from cross examining any witness called by the Court All 
tint the section says is that a party to a proceeding should not be allowed 
to cross-examine a witness upon an answer gnen by lum to a question 
put by tbe Court without the permission of such Court 3 4 The rule before 
the Indian Evidence Act was that such a witness was liable to be cross 
examined by any of the parties to the suit 3 The accused should be given 
an opportunity to cross-examine him* 

During police im cstigation the examination of an accused by a 
Magistrate by way of cross examination is improper In this course of a 
]*ohce investigation a Magistrate is entitled to record (under s 1G4, Criminal 
Procedure Code), any \oluntarj statement made by tbe accused person 
blit he is not entitled to examine the accused person in respect of the facts 
of the case* 

Prmi'O I.—This proviso sajs that the judgment must be based upon 
facts declared b) this \ct to be re!e\ant (ss 5 55) and duly prosed (ss 5G 
100) The Judge will not be permitted to found his judgment upon the 
class of statements to which he may resort as indicatee evidence, for the 
reason that it would tempt judges to be satisfied with second hand reports, 
would open a wide door to fraud, and would w astc an incalculable amount 
of time*’ 

T 7 "* ’ *'*’’■ the provisions contamed 

is the power of ashing 

4 order to obtain proof of 

relevant facta, but if be asks questions with a view to criminal proceedings 
being tahen against the witness, the witness is not bound to answer them, 
and cannot be punished for not answering them under s 179, Indian Penal 
Code* 

186 In cases tiled by jury or with assessors, the 
i*«iwm < f juiv jur) oj assessors, mat put any questions 
■oi t» to the \vitne c ses. through oi by leave c{ 

i»ut questions t), e Judge, t\hicli the Judge himself might 
pot and which he considers proper 

1 \oor Pux Ln'i \ The Empress, Ckunder TaluLdar, (1879) 5 Cat 614, 

<1880) 6 Cal 270 283 ilohendro Nath Das Gupta v Emperor, 

* Copal Lull .seat v Afantck Lall Seal, <1902) 29 Cal 387 
<1897) 24 Cal 288,290 * Qya £*n/A v Mohamed hohman, 

3 'J urijii C karan fhotedhry y Saroda (1901) 5 C W N 864, 86<>, 866 

Eundan Dam, (I860) 3 B L R (A C J ) « Stephen, 1C2, 103 

74 j ■ * Quern Empress v Uar\ Lai shman, 

4 In the matter of the Empress v Grish (1885) 10 Bom 185 -*■ 



CHAPTER XI. 


Or IMPROPER ADMISSION AND REJECTION OF EVIDENCE. 

1G7. The improper admission or rejection of 
evidence shall not be ground of itself for 
No new trial a new tiial or reversal of any decision in 
»ny case 1 , if it shall appear to the Court 
tion of evidence bctoie which such objection is iaised 2 that, 
independenily of the evidence objected 
to and admitted, there was oufficient evidence to justify 
the decision, or that if the rejected 3 evidence had been 
received, it ought, not to have varied the decision. 

COMMENT. 

The improper "j 

admission, nr >of evidence. 

rejection J 

M no ground for 

a new trial , or reiersal of any decision 

if 

(a) in case of improper admission — 

there is sufficient evidence to justify the decision, independently 
of the evidence objected to and admitted , or 

( b ) in case of improper rejection — 

the decision could not bt, varied, if the rejected evidence had been 
received 

The object of the section is that the Court of Appeal or Itcvision will 
not disturb a decision on the ground of improper admission or rejection 
of evidence, if in spite of such evidence, there are sufficient materials in 
the caro to justify the decision* In other words, technical objections 
will not be allowed to prevail, where substantial justice appears to have 
been done 

Civil and criminal cases—The provisions of the section are made 
applicable by the clearest possible words to all judicial proceedings in or 
before any Court*. It applies to civil cases, and to criminal cases whether 
or not the trial has been had before n jury*. If the nature of the mischief 

* See tbe observation* of the I’nvv Dadabhat. (1872) 9 IS II C 358,374 

Council in J/oAur Stag y. Ckunla, * Pir Westropp, C J ,in Imperatnz i. 
<1870)0 11 L. It 495, 490 Pilamber Jtna, (1877) 2 Bom b!. 05 

* IVr Sargmt, C J , in Rtg. v Aorroji 
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which the «ection w ns intended to remedy is considered there is at least 
as much rca«on why it «bould apply to criminal as to ci\il proceedings 1 

Civil— r» the ca<se of first appeals the (rovisions of this section ha\c 
to be read with s 99 of the Civu Procedure Code (Act V of 1908) which 
| rovides No decree shall be merged or substantial!} varied nor shall any 
ca«c be remanded in appeal on account of snj error, defect or irregular 
lty in any proceedings m the suit not affecting the merits of the case 
See also 0 XLI rr 27 to 29 

In second appeals one of the grounds justify mg the appeal is ‘a sul) 
'dantul error or defect in the ] toecduTe w inch may possibly have pro 
duced error or defect tn 0e decision of tie case upon the merits [s 100 (1) 
(c) of the Civil Procedure Code of 1908] s 

There i* however a great difficulty in Milting the provisions of this 
section to the generahtj of cases which come before the High Court on 
second appeal On second appeal the High Court Las no pow er to deal 
with the «ufficicnc\ of the evidence it lias on!} a right to entertain 
rjuestions of law Its duty being thus confined «hen evidence has been 
wrongly admitted bj the Court below the High Court has generall) 
bpeaking no right to decide whether the remaining evidence m the case 
other than that which has been improierlv admitted is sufficient to 
warrant the finding of the (ourt below TLe only case« which it may with 
propriety disjo^e of under such circumstances without a remand are those 
where lmleiendcntl} of the evidence im} ropcrl) admitted the lower Court 
has apparently arrived at its conclusion upon other grounds 3 

Where the first Court improperly admitted evidence the High Court 
interfered and remanded the case for a new trial* 

The omission to receive an important document 5 or to examine a 
material witness 8 justifie 0 a reversal of the decision 


When a part of the evidence which has been allowed to go to the jurv 
is found to be irrelev ant and inadmissible it 13 open to the High Court in 


v Per Garth C J m Queen v Hum 
bole Chundtr GKose (1876) 1 Cal 207 
216 htnjxrar v Panehn Dew (1920) 47 
Cal 671 v b 

1 Babu Gomez? Idoo Allan (1914) 19 
C W N 1148 

3 Per Garth C J in TTojnw Chvnier 
Cfollerjee v Chundte Churn Roy Chow 
dkry (1881) 7 Cal 293 290 


♦ Palakdhfiri Poi v Manners (16°o) 
23 Cal 179 

5 DevuJas Jagpxan ? Ptrjada Began*. 
(1884) 8 Bom 377 Talewar Singh 
Bhaywan Das (1907) 12 C W N 3 
C L J 147 

8 Atom Lai Bandopadhya r.** 

Dasi (1893) 20 Cal 740 
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appeal either to uphold the \enlict upon the remaining evidence on the 
record under this section or to quash the a erdict and order a retrial 1 

Letters Patent, cl. 26.—The provisions ol this section apply to th* 
High Court when acting under cl 26 of the Letters Patent* Section 12 
of the Lower Burma Courts Act is similar to tins clause, and this section 
therefore applies to proceedings under it 3 

!. ‘In any case*.—These words arc verj wide and include criminal 
trials by jurj 4 

2. ‘The Court before which such objection is raised’.—The Court 
which is to decide upon the sufficiency of the evidence to Bupport the 
conviction is the Court of Review or the Appellate Court 5 , hut not the 
Court below 8 

3 ‘Decision’.—The word ‘decision’ is more generally used as appll 
cable to civil proceedings, hut it is by no means inappropriate to criminal 
cases , and if it was the intention of the Legislature to use an expression 
which would applj equal]\ to civil as to criminal proceedings, there is 
probably no other word w hich w ould hav e answered their purpose better* 

English law.—The English law upon the subject is contained in 
O XXXIX, r 6, Rules of the Supreme Court, the material portion of 
which runs os follows — 

4 A new trial shall not be granted on the ground of misdirection or of 
the improper admission or rejection of evidence, or because the verdict 
of the jurj was not taken upon a question which the Judge at the trial 
was not asked to leave to them, unless in the opinion of the Court to which 
the application is made some substantial wroDg or miscarriage has been 
thereby occasioned at the trial 

It will be seen from the Order that the English law differs from the 
Indian, on two points first, the Court in England will not act until "some 
substantial wrong or miscarriage'’ has been occasioned, whereas all that 
is required under the section is that the rejection or admission of thcdis 
puted evidence would vat} the decision , and, secondly, the Court can only 
order “a new tnal”, though under the section the decision may also he 
reversed 


1 Empreis y rarnchandra 

Ooctnd liarshr, (1895) 10 Hum 749, 


* Queen y HumUile Chundtr Ohote, 
(187G) 1 Ci I 207, Imperatnx y 
1'itatnber Jinn, (1877) 2 Hum Cl, 
hnperor y .V arayen, (1007) 0 Horn L. 
It 780, 32 Hum. Ill, r b Se< Emperor 


v PanchuDas (1020) 47 Cal G71.ru 

3 Them I/jiim Amjr Emperor, (1017) 
OL 11 It CO.r b 

4 ler Jartluif, J , in Queen Empress T 
1 amchandra Coimd llarshe, (189?) 10 
Hum 749 7G2 


-217 
» Ibid 
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ENACTMENTS REPEALED 



(Sec Sccfioii 2 ) 


Number and 5 ear j 

Title | 

Extent of repeal 

_ 

Stat. £6 Geo III, 
cap 57. 

I or the further regulation of the 
trial of persons accused of cer 
tain offences committed in tbc 
East Indies, for repealing so 
much of an Act made in the 

Section 38 so far as it 
relates to Courts of 
Ju'tico in the East 


twenty fourth year of the reign 
of Hu present Majestj (intituled 
An Actf or the better regulation 
ind management of the affaira 
of the Fast India Company and 
of the British possessions in 
India and for establishing a i 
C«urt of Judicature for the | 
more «pecd> and efWtusl trial 
>i persons accused of offences i 
committed m the East Indies ) 
a-s requires the servants of the 
Eist India Company to deliver 
inventoni s of their estates and 
effects for rend*.ting, the laws l 
more effectual against persons 
unlawfully reporting t > the Last 
Indies and for the more easy 
| ro< f in certain cases of deeds I 
»nd \s ritmgs executed in Great I 
Britain or India 

Stat 14 A lo Vic To amend the Law of Evidence I Section 11 and «o much 
cap 99 of section 19 as relates 

to British India * 


(The teat of the Schedule is repealed by Act XII of 1927 ] 
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appeal either to uphold the \erdict upon the remaining evidence on the 
record under this section or to quash the \erdict and order a retrial 

Letters Patent, cl. 26.—The provisions of this section apply to the 
High Court when acting under cl 2G of the Letters Patent 8 Section 1- 
of the Lower Burma Courts Act is similar to this clause, and this section 
therefore applies to proceedings under it 3 

1. ‘In any case’.—These words are very wide and include criminal 
trials by jurj * 

2. ‘The Court before which such objection is raised 1 .—The Court 
which is to decide upon the sufficiency of the evidence to support the 
conviction is the Court of Review or the Appellate Court®, but not the 
Court below® 

3. ‘Decision’.—The word ‘decision’ is more generally used as apj>h 
cable to civil proceedings but it is by no means inappropriate to criminal 
cases , and if it was the intention of the Legislature to use an expression 
winch v ould appl) equallv to civil as to criminal proceedings, there is 
probably no other word which would have answered their purpose better 

English law —The English law upon the subject is contained in 
O XXXIX, r G Rules of the Supreme Court, the material portion ol 
w hicli runs as follow s — 

* A new trial shall not be granted on the ground of misdirection or of 
the improper admission or rejection of evidence, or because the verdict 
of the jur) was not taken upon a question which the Judge at the trial 
was not askcil to leav e to them, unless in the opinion of the Court to which 
the application is made some substantial wrong or miscarriage has been 
thereby occasioned at the trial 

It will be seen from the Order that the English law differs from the 
Indian on two points fust the Court in England will not act until “ , ? w * 
substantial itrong or miscarriage ’ lias been occasioned, whereas an that 
is required under the section is that the rejection or admission of thcdis 
puted evidence would vaiy the decision , and, secondly, the Court can only 
order * a new trial though under the section the decision may also be 
reversed 


1 Empress v ratnehandra 
(loemd Harshe, (1893) 19 Bom 749, 


* Queen r llamboU Chunder Chase, 
(1870) i Cal 207, Imperalrtx v 
J ilatnber Jma, (1877) 2 Horn Cl, 
t mptror r A araytn, (1907) 0 Bom L 
K 789, 32 Bom 111, t n Sec Empervr 


v Panehu Das, (1020) 47 Cnl G 71 .FB 
3 Them l/jmv King Emperor, 

91. II B CO. r a 

* 1’cr Jardine, J . in Queen Empress r 
Ratnehandra Cottnd Uarshe, (lb9a) IV 
lit m 719 702 

» IV r IWatropp, C J , in Itnjxratrz r 
Pitamhtr Jma, (1877) 2 B >t» 01, 

• IV r Cart!. C J , m Queen r 

bole Chunder Chose, (1870) 1 Cab 207, 
"17 

» iud 
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ENACTMENTS REPEALED 



(See Section 2 ) 


Jvumher and year J 

Title j 

■ Fxteat ol repeal 

Stat. 26 Geo III 1 
cap 57 

lor the further regulation of the 
tnal of persons accused of ccr 
t am offences committed m the 1 
East Indies for repealing so 
much of an Act made in the 

Section 38 so far as it 
relates to Courts of 
Justice in the East 
| Judies 


twenty fourth year of the reicn 
ofllisprea nt Majeatj (intituled I 
An Act for the better regulation ' 
md management of the affairs 
ol the Fast India Company and 
of the British possessions in . 
India and for establishing a 
Cflirt of Julicfttuie for the [ 
more speedy and eflectu il tnal i 
of persons a"eU'ed of offences 
committed in the Fast Indies ) 
as requires the servants of the 
Last India Company to dclner 
inventories of their estates and 
effects for rendering the laws 
more effectual against persons 
unUu fully Porting t the Last 
Indies and f r the mure easy 
I roof in certain cases of deeds 
md writings executed in Great 
Britmn or India 

Stat 14 L lj tic 7o amend the Law of Evidence 
cap 03 


I 


Section 11 and «o much 
of section 10 as relates 
to British India * 


(The rest of the Sc! edule is repealed Ly Act \II of 19 < ’7 ] 
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apjieal either to uphold the v erdict upon the remaining evidence on the 
record under this section or to quash the verdict and order a retrial 1 

Letters Patent, cl. 26—The provisions of this section apply to tb* 
High Court when acting under cl 20 of the Letters Patent* Section 12 
of the Lower Burma Courts Act is similar to this clause, and this section 
therefore applies to proceedings under it 3 

1. ‘In any case’.—These words arc very wide and include criminal 
trials by jury* 

2. ‘The Court before which such objection is raised’.—The Court 
which is to decide upon the sufficiency of the evidence to support the 
conviction is the Court of Renew or the Appellate Court®, but not the 
Court below 8 

3 ‘Decision’.—The word ‘decision’ is more generally used as apph 
cable to civil proceedings, but it is by no means inappropriate to criminal 
cases, and if it was the intention of the Legislature to use an expression 
which would apply equally to civil as to criminal proceedings, there is 
probably no other word wluch would have answered their purpose better 1 

English law.—The English law upon the subject is contained in 
O XXXIX, r 6, Rules of the Supreme Court, the material portion of 
which runs as follows — 

A new trial shall not be granted on the ground of misdirection or of 
the improper admission or rejection of evidence, or because the verdict 
of the jury was not taken upon a question which the Judge at the trial 
was not asked to leave to them, unless in the opinion of the Court to which 
the application is made some substantial wrong or miscarriage has been 
thereby occasioned at the trial 

It will be seen from the Order that the English law differs from the 
Indian, on two points first, the Court in England will not act until "some 
substantial icrotg or miscarriage ' has been occasioned, whereas all tint 
is required under the section is that the rejection or admission of thcdis 
puted evidence would vary the decision , and, secondly, theCourtcan only 
order a new trialthough under the section the decision may also he 
reversed 
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ENACTMENTS REPEALED 


(Sec Section 2 ) 


IS amber and year j 

Title ! 

Patent of repeal 

Stat. 26 Geo in 1 

lor the further regulation of the ' 


< far as it 

cap 57 

trial of persons accused of cer : 

relates to 

Courts of 


taut offences committed in the , 

Justice in 

the East 


Last Indies, for repealing so 
much of an Act made in the 

Into 



twenty fourth year of the reign I 
of His present Majesty (intituled 
An Act for the better regulation 
and management of the affairs j 
of the East India Company and 
of the British possessions m 
India and for establishing a . 
Court of Judicature for the * 


more speedy and effectual trial 
>f persons a-cu«cd of offences 
committed in the Last Indies ) 
as requires the servants of the 
East India Company to deliver 
inventories of their estates and 
effects for rendering the laws 
more effectual against persons 
unlawfully resorting t the East 
Indies and for the more easy 

I roof in certain cases of deeds 
and writings executed in Great 
Britain or India 


*'tat 14 A lo \ ic To amend the Law of Evidence 
cap 99 

Section 11 and so much 
f section 19 as relates 
to British India * 


* {The rc'l of the Schednle is repealed Lj let \11 of 1927 ] 





SUMMARY. 


Tuc law of evidence is the most important branch of adjective law 
It is to legal practice what logic is to all reasoning "Without it trials 
might be infinitely prolonged to the great detriment of the public, and 
the vexation and expense of suitors It is bj this that the Judge separates 
the wheat from the chaff among the mass of facts that are brought before 
him decides upon their just and mutual hearing leams to draw correct 
inferences from circumstances and to weigh the \ alue of direct testimonj 
It is bj this guide that lie is able to tread his way with comparative safe*} 
forger} and fraud that beset 
i basis of probabilities at least 

Before the passing of the Indian hvidenee Act the principles of tic 
English law of evidence were followed b\ Courts in India in president} 
towns In the mofussil Mahomedan law of evidence was followed 
for some time by British Courts but subsequenth \anous Hegulations 
dealing with principles of evidence were passed for the guidance of mofussit 
fourts Act II of 1855 partiall} codified the law of e\idence But it d« I 
not affect the practice in \ogue in mofussil Courts In 18C8 Mr (after 
wards Sir Henr} Summer) Maine prepared a Draft Bill of the Law of 
Evidence hut it was abandoned as not suited to the countr} In 1871 
Mr (afterwards Sir James Fitz James) Stephen prepared a new draft which 
was passed as Act I of 1872 

The Indian E\nlencc Act has codified the rules of English law of 
evidence with such modifications ns arc rendered necessar} b} the j ccuhar 
circumstances of this countr} But the Act is not exhaustive, and cases 
do arise for the solution of which princijles of common law are resorted to 
The Code though chicfl} drawn upon the lines of the English law of 
evidence was not intended to be a servile cop} of it 

The object of codification is that on on} point specificall} dealt with 
b} an Act the law should be ascertained b} interpreting its language, 
instead of as before roaming over a vast number of authorities to discover 
wlnt the law' is and extracting it bv a critical examination of the jnor 
decisions* 

One great object of the Evidence Act was to prevent laxity in the 
ndnussibilit} of evidence and to introduce a more correct and uniform 
rule of practice than was previousl} in vogue The Fvidence Act is not 

* - **-*’ - — 1 ' ’ 1 erwisc 

(i) 

evidence must be confined to the matters in issue, (2) hearsay evidence 
must not be admitted , and (3) the best evidence must be given in all cases 

1 N rton [1*10] A C 10’ 

* / ml o/ England r I ojUano Erot, 



ST. MM U \ 


341 


The following tabular scheme* sufficiently explains the general arrange* 
ment of the Indian Evidence Act.— 

Tha object of legal procci-duus is the determination 
of rights and liabilities winch depend on facts 

<5 3). 

onnectcd with tin 
issue, § 5—1G 
(—admissions, § 17—31 
—statements by | er«on< 



ir b o ca 


ot be 
witness** 


They may be 


called 
§ 32—33 
•statements under ape 
rial circumstances 
i 34—30 

—judgments in other 
ca«es, § 40—44 
—opinions, § 43— >1 
—character § o2—o5 


prosed by 
oral evidence 
ch li 


jroved by 
duc-umi ntary 
evidence (ch v) 
which is - 

_I 


—primary 
eondary 
§ 61—60 
!—attested 
attested 
§ 67-73 
I—public m 
1 § 74—78 

•sometimes 
aumed 
genuine 
§ 70—90 
exclusive 
of oral 


1 nvatc 


osidence 


ThLs Proof must be produced by the 
party on whom tho burden of 
proof rests (ch vii) unless he is 
estopped (eh tin ) 

If given by witnesses (ch it) tl ey 
must testifv subject t > rules as 
to examination (ch t) Conse 

qucnce of mistakes defined ch xi 'i 

The Eudencc Act is divided into three Parts comprising ele\ en 
Chapters Tart I consists of two Chapters dealmg with definitions and 
relevancy of facti Part II comprises Chapters III to V which provide for 
proof of facts by oral or documentary e\ idence Part III embodies Chapters 
VI to XI which contains rules for the production of evidence in Court and 
the duties of the Court in dealing with the eudencc produced before it 

PART I 


KELEtAbCY OT PACTS 

Chapter l deals with definitions ot \anous terms. 

‘Evidence’ means and include*— 

(1) Oral evidence, i e all statements which the Court permits c 
requires to be made before it by witnesses, in relation to matters of t 
under inquiry. ^ 


i Stephen s Introduction, p 12 
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(2) Documentary evidence i e, all documents produced for the 
inspection of the Court 

Fvidonce may be given m an) suit or proceeding (A) of ever) fact 
in issue and (B) of relevant facta (s 3) 

(A) Tact’—It means and includes—(I) any thing, state of things 
or relation of things capable of being pereen ed by the senses, (2) an) 
mental condition of which any person is conscious (a 3) 

The expression facta m issue means and includes any fact from which 
either by itself or m connection with other facts the existence, non 
existence nature or extent of an> right liability or disability, asserted 
or denied in any suit or proceeding necessinlj fallows (s 3) 

(B) Relevant fad—One fact is said to be relevant to another when 
the one is connected with the other m anj of the waj s relating to the 
roles ancs of facts (a 3) 

Presumptions—The tojic of {resumptions has been referred to m 
s 4 A ] resumption means n rule of law that Courts and Judges shall 
draw n particular inference from a {articular fact or from particular 
evidence unless and until the truth of such inference is disproved Pre¬ 
sumptions are divided into presumptions of fact ( may presume of the 
I vidence Act) and presumptions of law Presui lptions of law are again 
sub-divided into presumptions of hw absoh tc or conclusive { conclusive 
f roof of the Evidence Act) and {resumptions of law disputable or rebut 
able ( shall presume of the Ev idencc Act) 

Whenever it is provided by the Evidence Act that the Courts— 

may presume a fact it roaj either regard 6tich facts ns proved unless 
and until it is disproved or may rail for proof of it 

shall presume a fact it shall regard such fait ns proved unless and 
until it is disproved 

lien one fact is declared b> this Act to be conclusive proof of another 
tie Court shall on proof of the one fact regard the other as proved and 
shall not allow evidence to be gtven for the purpose of disproving it (s i) 

Chapter 11—What fads arc relevant—The following facts are re¬ 
levant— 

1 Pacts so connected with a fact in issue as to form part of the same 
transaction {s 6) 

2 Tacts which are tl e occasion cans" or effect of relevant facts or 
t ids in issue (s 7) 

3 Fads showing a motive or preparation for or prev ious or culf- 
sequent conduct in relation to an) fact id issue or relev ant fact (a 8) 

4 Facts (l) necessary to explain or introduce a fact m issue or 
relevant fact or (2) which sujport or rebut an inference suggested b> 
« ich a fact, or (3) which estal lt«h tl c identity of an) thing or person whow 
identit) M relevant or (l) which fix tl e time or j laee at winch any fact in 
issue or relevant happened or (D) which slow tic relation of parties b) 
«l om any such fact was transacted (a 9) 

5 Anytl ing said done or written l) r conspirator in reference to 
tl e common intention of oil tl o cons] iraiora 10) 
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G Facts (1) that arc inconsistent with an) fact in issue or relevant 
fact , or (2) which make the existence or non existence of any fact in 
issue or relevant fact highl) probable or improbable (s 11) 

7 Facts which will enable the Court to determine the amount of 
damages which ought to be awarded (s 12) 

8 Where the question is as to the existence of an) right or custom— 

(1) any transaction b) which the right or custom in question was created, 
claimed, modified recognised asserted or denied or which was incon 
sistent with its existence (2) particular instances in which the right or 
custom was (a) claimed recognised or exercised or (&) disputed os erted 
or departed from (s 13) 

9 Facts showing the existence of any state of (1) mind (e g, in 
tention knowledge good faith negligence rashness ill will good will) 

(2) body or (3) bodily feeling when such state of mind or body is relevant 

(9 H) 

10 When the question is whether an act was accidental or m 
tentional—the fact that it formed part of a series of similar occurrences 

(* 15) 

11 Existence of on> course of business according to which an act 
regarding which there is a question would have been done (s 1G) 

Sections 17 53 deal with statements which are relevant under certain 
c ircumstances These include— 

I Admissions 

II Confessions 

III Statements by person who cannot he called as wi*nes es 

I\ Statements under special circumstai cc 

V Judgments of Courts 

\ I Opinions of tbird person 

\ II Character of parties 

1 Admissions—The Indian Evidence \ct deals with admissions as 
follows — 

1 An admission is a statement oral or documentarv w Inch suggests 
any inference as to any fact m issue or relevant fact and which is made 

I} — 

(i) a i art) to the proceedings 

(u) an agent authorized by such party 

(m) a party suing or sued in a representative character making 
admissions while holding such charactei 

(«) a person who has a proprietary or pecuniary interest in the sub 
ject matter of the suit during the continuance of such interest 

(v) a person from whom the parties to tl e suit have derived their 
interest in the subject matter of the suit during the continuance of such 
interest (s 18) 

(ti) a person whose position it is necessar) to prove in a suit, if 
such statements would he relevant in a suit brought by or against himself 
(s 19) 

(m) a person to whom a party to the suit has express!) referred ' 
information (s 20) ^ 
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2 An admission 15 relevant and may be proved as against tic person 
who makes it or his representative in interest. It cannot be proved by or 
on behalf of the person who makes it or by his representative, except in 
three ca^es— 

(a) when it w of such a nature that, if the person making it were dead, 
it would be relevant as between third persons under s 32, 

(b) when it consists of a statement of the existence of any state of 
mind or body made at or shout the tune w hen such state of mind or bod} 
existed and is accompanied by conduct rendering ita falsehood improbable , 

(c) if it is relevant otherwise than as an admission (s 21) 

3 Oral admissions as to contents of a document arc not relevant 
unless (I) the part} proposing to prove them shows that he is entitled to 
give secondar) evidence of the contents of such document, or (2) the 
genuineness of the document produced is m question (s 22) According 
to English law such admissions may be used as proof 

i An admission is not relevant m o civil case il it is made (1) upon 
an express condition that evidence of it is not to le given, or (2) under cir 
cumstinces from w Ipriftbc Court can infer that the parties agreed together 
that evidence of it should not be given (s 23) A hamster, pleader, 
ittomey or vakil is not exempted from giving e\ idence of anj matter of 
winch bo may be compelled to give evidence under a 120 (s 23, e\pln ) 

5 An admission is not a conclusive proof of the matter admitted, 
hut it may ojwratc ns estoppel (s 31) 

11 Contagions —Tilt law of confessions is laid down as follows — 

1 A confession is irrelevant (!) if it is obtained by any (a) induce¬ 
ment (b) threat or (c) promise (2) having reference to the charge, (3) 
1 roceedmg from a person in authority and (4) sufficient to give the accused 
grounds for supposing that by linking it lie would gain nn advantage or 
avoid an evil of n temporal mture f5) m reference to the proceedings against 
him (s 21) 

But a confesion made after the removal of the impression enured bv 
Mich inducement threat, or promise is relevant (s 2S) 

2 A confession made to a police officer is not admissible (s 23) 

3 A confusion made by a jw.t«on in {<obce custody is not admissible, 
unless it is made m the presence of n Magistrate (s 2G) 

But when any fact is discovered m consequence of information received 
from such person so much of the information os relates to the facts dis 
eovcml is admissible {s 27) 

I A confession does not become irrelevant if it is made— 

(t) under a promise of secrecy or 

(.«) in ci nseijucnce of a deception procured on the Brcttred, or 
{»»») when the accused was drunk, or 

{») in answer to questions which the nceured need not hive 
answered, or 

(t) when the accused was not warned that he was not bound to 
make it (s 23) 

G When more pcnorn than one are tried jointly for an offinco, and 
one of them makes a confession affecting himself find any other of such 
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persons, the confession may be taken into consideration against such other 
person as well as against the person nuking it (s 30) 

111. Statements bj a witness who cannot be produced— 

Statements of re!e\ ant facts made by a person— 

(a) who is dead , 

(f») who cannot be found, 

(c) who lias become incapable of gi\ mg c\ idence , 

(d) whose attendance cannot bo procured without unreasonable delay 
or expense 

are relc\ant under the following circumstances — 

(1) When it relates to the cause of his death 

(2) When it is made in the course of business, such as entry in 
books or acknowledgment or the receipt of any property or date of a 
document 

(3) \\ hen it is against the jnjcuniary or proprietary interest of the 
p°non making it or when it would hue exposed bnu to a criminal pro 
secution 

(4) When it pies opinion as to public right or custom or matters 
< f general interest and it was made before an\ controlersy as to such right 
or custom had arisen 

(5) When it relates to the existence of any relationship between 
j>ersons as to whose relationship the maker had special means of kno\\lej 0 c 
and was made before the question in dispute arose 

(C) When it relates to the existence of any relationship between 
jiersons deceased and is made in any will or deed or family pedigree, oi 
upon any tombstone or family portrait, and was made before the question 
in dispute arose 

(7) When it is contained in any deed will or other document 

(8) When it is made by a number of jiersons and expresses feelings 
releiant to the matter m question (s 32) 

IV Statements made under special circumstances—There are state 
incnts which are Telex ant under special circumstances These are— 

1 Entries in books of account regularly kept in the course of busi 
ness, such entries shall not alone be sufficient evidence to charge any person 
with liability (s 31) 

2 Entries in public or official books or records made by a public 
*~prx ant or by a person enjoined by law m the discharge of his duty (s 35) 

3 Statements made in maps or charts offered for public sale or in 
maps or plans made under the authority of Go\eminent (s 36) 

4 Statements of facts of public nature made in (1) Act of Parliament, 

« ~ T oils and 

* Gox ern 

{statements of the law of any country contained m (1) a book published 
under the authority of the Government of that country, and (2) published 
reports of rulings of the Courts of such country {s 38) 

When the evidence to be gi\en forms part of a statement, conversati 
document, book or scries of letters or papers so much of the 
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tie , ns tin. Court conMiIciH netessur) to the full understanding of the 
nature and effect of the statement, shall <mfj be pit en (& 3 r <} 

V. Juilpmcnts,- Judgments are icUxant facts of great importance 
Judgments m mil cases do not preclude anj one but jnrtics to the ««it 
or their rej rest«tnti\cx from tontestmg the subject matter U] on winch 
the) nn pronounced There are four exceptions to this print'd le 

t The txistrnee of a judgment decree or order is a relevant fact if 
h\ law it hut the effort of presenting am Court from taking cognizance 
< f a suit or Jmltiuijt « trial {x JO) 

2 A find judgment of a (ourt exercising (1) probate, (2) matn 
mutual {'llftdmirnlH or (t) irwohonn jurisdiction w Inch 

(t) lonferw uj on or takes nwny from any person nn) legal cfmnrter 

(n) tlei lares am jrr*on to he entitled to («} nil) such character, 
«r (6) am sjeufic thing absolutely 

is fWemnt when (») the existence of nn> such legs? character or (l>) tit 
title of any sui h person to am such thing >s roleiaut 

Such judgment ts c<mcf«xite proof 

(1) that Am legif rharatter whuh it confers, accrued nt the time 
>»hrn smh judgment time into operation 

{2) that an) legal ilmrnctcr to which it declares any person to 1«r 
i ittitlod necnird nt the time mentioned in the judgment 

(3) that art) legal character which it tubes nwnj from on) pmon 
c ia.sed nt the time mentioned in the judgment 

(t) that nn) thing to whuh it declares a jicr*on to be entitled wa' 
that person s proj'crt) nt the tune at which the judgment declares to K 
hisfs 11) 

3 Judgments rilitmg t*» iimtlirs of a public nature ore TClcxant 
though such judgments are not umtlusive proof of that which the) 
etato fs 12) 

1 Judgments the existence of which is n fart m issue or is Tcleinnt 
under wme other pro\i«wm of the Lenience Act (x 13) 

An) part) to n W»t mai show that a judgment which is relevant us* 
delivered by a Court not ceunj'ctent to deliver it or uj»s obtained by fraud 

{- 4 ») 

M. Opinion* —Often the (ourt has to form on opinion on technical 
matters nnd extraneous assistance is ncccssar) The Act allows Mich 
oj truon in the follow mg casts — 

1, Ojmore of exj’ens, >e, ycrwrix aViUed in fi) foreign law, ("1 
wtcnce, {m) art, (i») handwriting, and (x) fmger imj ressions (* 13) 

2 Any fact which Mtj«por(x or is mcou*i«ti nt with the opinion of 
cxj>ert3 (s If,) 

3 Ojinion of n jx-rv>n nequAintcd with the hnndwiiing of the perron 
by whom ft document is written when the Court has to form an opinion 
»s to the pcrv>n hi wl <»j it was written fs i“) 

A jx-rsnn *a Raid to l* acquainted with the bnndwnling of anotl er 
person when ft) 1 e has seen thnt |s*rson write , {») J e has teceixed docii 



incuts purporting to be written by that person in answer to documents 
written by himself or under his authority and addressed to that person , 
(m) in the ordinary course of business, documents purporting to be written 
by that person hare been habitually submitted to him (ibid) 

4 Opinion as to the existence of a nght or custom of a person who 
knows of its existence (s 4S) 

5 Opinions of persons having special means of knowledge regarding 
(i) usages and tenets of a body of men or family, (u) the constitution and 
government of anj religious or charitable foundation, (in) the meaning 
of words or terms used in particular districts or by particular classes of 
j>eople (« 49) 

0 Opmion as to the relationship of one person to another of a person, 
expressed by his conduct who as a member of the family has special 
means of know ledge on the subject (s 60) 

Whene\ er the opmion of a person is relevant, the grounds on which 
such opmion is based are also relevant (s 51) 

Ml Character — Character’ includes both reputation and disposi 
tion Relevancy of character may arise either m (1) civil or (2) criminal 
cases 

(1) In civil ca»es the fact that the character of any person is such as 
to render probable or improbable any conduct imputed to him is irrelevant, 
except in so far as such character appears from facts otherwise relevant 
(s 52) 

But the fact that the character of any person is such as to affect the 
amount of damages which he ought to receive is relevant (s 65) 

(2) In criminal cases the fact that the accused is of good character 
is rele\ant (s 53) But the fact that he is of bad character is irrelevant 
unless— 

(i) evidence has been given that he has a good character (s 64), or 

(u) bad character is itself a fact in issue (s 64, expln 1) 

A previous conviction is relevant as evidence of bad character (ibid, 
expln 2) 


PART II 

O'! PROOF. 

Chapter III—Facts which need not be proved—These are — 

1 Facts of which the Court will take judicial notice (a 66) Section 
57 enumerates thirteen facts of which the Court must take judicial notice 

2 Facts which the parties or their agents agree to admit at the 
bearing or which before the hearing they agree to admit by any writing 
under their hands or which, by any rule of pleading, they are deemed 
to have admitted by their pleadings (s 68) 

Chapter IV —Oral evidence.—All facts except the contents of docu 
ments may be proved by oral evidence (s 59) Oral evidence must be 
direct, that is to say. 
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(1) if it refers to a fact which could be seen, it must be the evidence 
•of a witness, who sajs he saw it, 

(2) if it refers to a fact which could be heard, it must be the evidence 
•of a witness who says he heard it 

(3) if it refers to a fact which could be perceived by any other sense or 
in any other manner, it must he the evidence of a witness who «ajshe 
j ercerved it by that sense or m that manner, 

(4) if it refers to an opinion or to the grounds on which that opinion 
is held it must he the evidence of the pe.son who holds that opinion on 
those grounds (s 60) 

Opmions of experts expressed m a book common!) offered for sale 
may he proved b y the production of such books, if the author (1) is dead, 
or (2) cannot be found or (3) has become incapable of giving evidence, or 
(4) cannot he called as a witness without an amount of delay or expense, 
■which the Court regards as unreasonable {ibid) 

Chapter V—Documentary evidence—The contents of documents 
may be proved either by (1) primary evidence or (2) secondary evidence 
(s 61) 

(1) Primary evidence means the document itself produced for the 
inspection of the Court (s 62) 

Where a document is executed m several parts each part is primary 
■evidence Where a document is executed in counterpart each counter 
lait is primary evidence as against the parties executing it {ibid expln 1) 

W here a number of documents are made by a uniform process such 
ns printing lithography or photography, each one is primary evidence of 
the contents of all the rest 

(2) Secondary evidence means and includes—■ 

(i) certified copies given under the provisions of this Act 

(ii) copies made from the original by mechanical processes winch 
an themselves ensure accuracy of the copy, and copies compared with such 
•copies 

(m) copies made from or compared with the original, 

(iv) counterparts of documents as against the parties who did 
not execute them, 

(v) oral account of the contents of a document given h) some 
person who has himself seen it (s 63) 

Documents must be proved by primary evidence (s 64) 

Secondary evidence may be given of the existence, condition or con 
"tents of a document in the fof/owing cases — 

(1) "When the document is in the possession of ( 1 ) the person against 
whom it is to he proved, or (ii) any person out of the reach of or not subject 
to the process of the Court, or (in) any person legally hound to produce it 
■and such person does not produce it after notice to produce the same In 
‘•uch a case any secondary evidence of its contents is admissible 

(2) When the existence or contents of the original hav c been j roved 
do have been admitted in writing by the person against whom it is to l><* 
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proved or las rejre<«cntati\e In such a case the written admission is- 
admissible 

(3) V\ hen the original has been destroyed or lost or when the part} 
offering evidence of its contents cannot for an\ other reason not arising 
from his own neglect or default, produce it in reasonable time In such 
a case any secondary e\ idencc of its contents is admissible 

(4) When the original is of such a nature as not to be easily movable,. 
In such a case anv secondary e\ idcnce of its contents is admissible 

(5) When the original is a public document 

(6) When the original is a document of which a certified copy is- 
pemutted by this Vet or any law in force in British India A certified copy 
is admissible 

(7) When the original consists of numerous accounts or other docu 
ments which cannot conveniently be examined in Court, and the fact to- 
be proved is the general result of the whole collection Such result mav 
be proved bv the e\idencc of any person skilled in the examination of such 
documents {s 63) 

When notice to produce a document is not required—Notice under 
b 03 to produce a document is not required— 

(1) when the document to be proved is itself a notice, 

(2) when, from the nature of tbc case, the adverse party must know 
that he will be required to produce it, 

(3) when the adverse party has obtained possession of the original 
by fraud or force , 

(4) when the adv ene party, or Ins agent, has the original m Court, 

(5) when the adverse party, or his agent has admitted the loss of 
the document, 

(C) when the person m possession of the document is out of reach of r 
or not subject to, the process of the Court (s G6) 

Signature and handwriting—If a document is alleged to be signed 
or to have been written by any person, the signature or handwriting of 
so much of the document, as is alleged to be m that person s handwritings 
must be prov ed to be in his handwriting (s G7) 

Documents requiring attestation—Documents required by law to be- 
attested shall only be used in evidence as follows — 

1 One attestmg witness at least must be called for proving its 


it (Proviso, ibid) 

2 If such witness cannot be found or if the document is executed 


is is m his handwriting, 
son executing the dt 


in the handwriting of that person (s 69) 
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3. Tho admission of a party to an attested document of its execution 
by Jumself is sufficient proof of its execution as against him (s <0; 

4 If the attesting witness denies or does not recollect the execution 
■ol the document, the execution may be proved by other evidence (a vl) 
i c , it may bo proved under ss 69 and 70 , 

An attested document, not required by law to be attested, may ce 
pro ted as if it was imattested {s 72) . , 

In order to ascertain whether a signature, writing or seal is ttat w 
tlio person by whom it purports to have been written or made, any signature, 
writing or seal, proved to hive been written or made by that person, mar 
bo compared with the one which is to be proved (s 73) 

Public documents.—These are (1) documents forming the acts or 
locords of the acts 

(1) of the sovereign authority, 

(u) of official bodies and tribunals, and 

(ill) of public offices, legislative, judicial and executive, whether 
in British India or other portions of His Majesty’s Dominions, or a foreign 
country 

(2) Public records kept m British India of private documents (s 74) 

All other documents arc private, (s 76) 

Certified copies of public documents will be given by every public 
officer having the custody of them on payment of legal fees (s 76) Such 
copies may be produced m proof of the contents of the public documents 
of which they purport to be copies (a 77) Certain public document* 
are proved in special ways, and not by certified copies, c g , Acts or Noti 
fications of Gbvcrnmcnt proceedings of Legislatures, proclamations, Act" 
of foreign countries, proceedings of municipal bodies, public documents of 
foreign countries (s 78) 

Presumption as to documents —Sections 79 85 nnd s 89 provide for 
■case3 m which the Court shal' presume certain facts about documents, 
that is, the Court is bound to accept those facts as proved until, they arc. 
■disproved 

1 The Court shall presume to be genuine a certificate, a certified 
copy or other document which is declared by law to be admissible as proof 
of any fact, and which purports to be certified by an officer in British 
India or by any authorized officer in any Native State It shall also 
presume that the officer who signed or certified it held at the time the 
official character which he claims in it (s 79) 

2 As to (1) a record of evidence in a judicial proceeding, or (2) a 
-confession taken in accordance with law and purporting to he signed by 
-a Judge or Magistrate or other officer authorized by law, the Court shall 
presume (i) that the document is genuine; (u) that any statement as to 
ihe circumstances under which it was taken is true , and (m) that such 
evidence or confession was duly taken (a 80) 

3 As to the London Gazelle , the Gazette of India, the Gazette of 
any Local Government or colony, a newspaper, a private Act of Parha 
anent printed by the King’s Printer, or a document coming from proper 
authority, the Court shall presume that it is genuine (s 81) 
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4 .\s to a document which would be admissible w an English or 
Irish Court (1) without proof of its seal or stamp or signature or (2) of 
the official character of the person signing it, the Court shall presume (i) 
that the seal, etc , is genuine, and (n) that the person signing it held the 
official position which he claims m it (s 82) 

5 As to maps or plans purporting to be made by the authority of 
Government the Court shall presume that they were so made and are 
- ccuiate (s 83) 

G As to (1) authorized law boohs containing laws of any country 
and (2) hooks purporting to contain reports of decisions of Courts of such 
country, the Court shall presume that they are genuine (s 81) 

7 As to powers of attorney executed before, and authenticated by, 
a notarv public, or anv Court, Judg*'. Magistrate, British Consul or repre 
M.ntatne of the Go\ emment of India, the Court shall presume that they 
were so executed and authenticated (s 85) 

8 \s to ft document called for and not produced after notice to pro¬ 
duce, the Court shall presume that it was duly attested, stamped and 
< vecutcd (s b9) 

Sections 80 bS and 90 prox ide for cases in w Inch the Court may presume 
tirtain facts about documents, that is, the Court is at liberty to accept 
those facts as proved until they are disproved, or to call for proof of them 
in the first instance 

1 As to a certified copy of any judicial record of a foreign country, 
certified by a representative of His Majesty or of the Government of India, 
the Court may presume that it is genuine and accurate (s 80) 

2 As to (1) any book to which the Court may refer on a matter of 
public or general interest, and (2) any published chart or map produced 
for its inspection, the Court may presume that it was written and published 
by the person, and at the time and place, by whom or at which it purports 
to haxe been written or published (s 87) 

3 As to a message forwarded from a telegraph office, the Court 
may presume that it corresponds with the message for transmission at 
the office from which it purports to he sent But it shall not make any 
presumption as to the person by whom such message was delivered for 
transmission (s 88) 

4 As to a document prosed to be thirty years old and produced from 
proper custody, the Court may presume (i) that the signature and every 
other part of such document, which purports to be m the handwriting 
of any particular person, is in that person’s handwriting, and (u) that it 
was duly executed and attested by the persons ,by whom it purports to 
be executed and attested (s 90) 

Documents are m proper custody if they are (1) w the place m 
winch, and (2) under the care of the person with whom, they would naturally 
be (ijud) 

Chapter VI.—Exclusion o! oral by documentary evidence.—When 
(i) the terms of a contract, grant, or other disposition of property have 
been reduced to the form of a document, or (u) any matter is required by 
law to be w the form of a document— 
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(I) no evidence shall be given of the terms of such contract, grant, 
or disposition of property, of such matter, except (i) the document it«elf, 
or (u) secondary evidence of its contents in cases in which seeondarj 
l\ ldcncc would be admissible (s 91), 

(II) no evidence of any oral agreement or statement shall be admitted, 

as between the parties to any such instrument or their representatives in 
i ‘ ' *' r ’ (u) varying (in) adding to. 


(1) When a public officer is requited by law to be appointed in 
writing and when it is shown that any particular person has acted as such 
< fficer, the writing by which he is appointed need not he proved (s 91, 
t Keep 1) 

(2) Wills admitted to probate in British India may be proved by the 
j robatc (s 91 cxcep 2) 

The statement in any document, of a fact other than the terms 
of a contract, grant or disposition of property, or which is not required 
by law to be m writing does not preclude proof of such fact by an} 
other means (expin 3) 

To rule (II) there are six exceptions — 

(1) An} fact (a) which would invalidate any document or (6) which 
would entitle any person to any decree or order relating thereto, may be 
I roved l e , fraud intimidation, illegality, failure of consideration, mistake 
in fact or law 

(2) Any separate oral agreement as to any matter on which the 
document is silent and which is not inconsistent with its terms may be 
I roved 

(3) Any separate oral agreement, constituting a condition precedent 
to the attaching of anj obligation under the document, may be proved 

(4) A subsequent oral agreement to rescind or modify any such con¬ 
tract, grant or disposition of property, may be proved except where such 
contract or grant is required to be in writing or has been registered 

(5) Any usage or custom by which incidents not expressly mentioned 
m any contract are usually annexed to such contracts, may be proved if 
they are not inconsistent with its express terms 

(6) Any ^f act which shows in what manner the language of the docu* 

their representatives in 
how a contemporaneous 

9) 

Construction of documents—Sections 90—100 embod} the rules as 


defects (3 93) 

2 When the language is plain in itself, and when it applies accurately 
to existing facts, evidence cannot be given to show that it was not meant 
to apply to such facts (s 91) 
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3 When the language 13 plain in itself, but is unmeaning in reference 
to existing fact«, evidence may be given to show that it was used in a 
peculiar «ense (s 95) 

4 When the language is meant to apply to any one, but not to more 

than one, of several persons or things, evidence may be given to show to 
which of tho«e **>**«"« **■ ~— * ‘ 

5 When 
to another, but 

may be pnen to snow to winch ot the two it was meant to apply (3 97) 

6 Evidence as to the meanmg of illegible, foreign, obsolete, technical, 
local and provincial expressions, abbreviations and words used m a peculiar 
«ense mav be given (s 98) 


PART III. 

PBODCCTIOV AM) EFFECT OF EVIDENCE. 

This Part deals with the production and effect of evidence It com¬ 
prises (a) the question of burden of proof, (b) the rules as to who is to 
gi\ e evidence and under what circumstances, (c) the rules as to exa 
raination of witnesses, and (d) the effect o! improper reception or rejection 
of evidence 

Chapter VII—Burden of proof.—Whoever desires any Court to give 
judgment as to any legal right or liability dependent on facts, which he 
isserts must prove that those facts exist The burden of proof lies on 

**•-* •**-<•- 1 * ' The burden of proof 

- fail if no evidence 

proof — 

1 ’lhe burden of proof as to any particular fact lies on that person 
who wishes the Court to believe it unless the law has provided that its 
proof shall lie on any particular person (s 103) 

2 The burden of proving any fact in order to enable any person to 
give evidence of nny other fact is on the person who wishes lo give such 
evidence (s 101) 

3 When a person is accused of an offence, the burden of proving 
that his case falls within any exception in the Penal Code or any other law 
lies on him (s 103) 

4 When a fact is especially within the knowledge of any person, 
the burden of prov ing it lies on him (s 106) 

& When it is shown that a man was alive withm thirty flavs the 


or as principal and agent, the burden of proving that such i ’ 
has ceased lies on the person who affirms it (s 109) 

E 23 
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8 When a person is in possession of any thing as owner, the burden 
of proving that he 13 not the owner 13 on the person who a ffi rms that he 
is not the owner (s 110) 

9 When a person stands towards another in a position of active con 
ftdence, the burden of proving the good faith of any transaction between 
them lies on the person in active confidence (s 111) 

10 The fact that a person is born during a valid marriage between 
his mother and any man, or within 280 days after its dissolution, the mother 
remaining unmarried, then unless non access is proved, it shall be con 
clusixe proof of bis legitimacy (s 112) 

11 A notification in the Gazette of India of a cession of British tern 
tory to any Native State shall be conclusn e proof that a \ alid cession took 
place at the date mentioned m the notification (s 113) 

Three sections deal with conclusive proof, viz , ss 41, 112, 113 
Section 114 lays down certain cases m which the Court may presume 
the existence of any fact which it thinks likely to have happened, regard 
b eing had ( 1 ) to the common coarse of natural events, ( 11 ) human conduct, 
and (in) public and pm ate business, m their relation to the facts of the 
particular case (s 114) 

Chapter VIII —Estoppel.—When one person has by his (a) decliration, 
(6) act, or (c) omission 

(1) intentionally caused or permitted another person to believe a 
thing to he true, and (2) to act upon such belief, 

neither he nor his representative shall he allowed, m an) suit or pro¬ 
ceeding between himself and such person or his representam e, 
to deny the truth of that thing 

The Evidence Act specially provides for the following estoppels— 

1 A tenant of immovable property or person claiming through such 

tenant cannot, during the c f '"‘ --«* r - J — ,l - “ l *— 1 

lord had, at the beginning c 

2 A person, who cam 

the person in possession thereof, cannot deny that the person so in 
possession had a title at the time when such license was gnen (i6id) 

3 An acceptor of a hill of exchange cannot deny that the drawer 
had authority to draw or endorse (s 117) 

But the acceptor of a bill of exchange may deny that the hill was 
really drawn by the person by whom it purports to ba\ e been drawn 
(ibid, expln 1) 

4 A bailee or licensee cannot deny that his bailor or licensor had, 

1 take such bailment 

■ goods bailed to a 

, _ ■ person had a right 

to them as against the bailor if he is sued by the bailor (ibid, expln 2) 
Chapter IX.—Witnesses.—All persons are competent to testify unless 
the Court considers that they are prevented from understanding the 
questions put to them, or from giving rational answers to those questions, 

(a) by tender years, (fc) extreme old age, or (c) disease (a 118) No particular 
number of v ltncsses is required for the proof of any fact (s 125). 
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Dumb tcitncss — V witness who is unable to speak may gue bis 
evidence in am manner in which he can make it intelligible e g , by writing 
« r signs Such writing must be written and the signs made in open Court 
(s 119) 

Husband and wife —Husband or wife (i) of any party to a civil suit, 

< r {u) of the accused in criminal proceedings, is a competent witness (s 120) 

Privileged communications—Certain witnesses cannot be compelled 
to disclose certain facts The law excludes this evidence on the ground 
of public policy 

1 Judge and Magistrate — V Judge or Magistrate shall not, except 

< n the special order of some Court to which he is subordinate, be compelled 
to answer any questions (a) as to his own conduct, or (6) as to anything 
\hich came to his knowledge as such Judge or Magistrate He may bi 

4 xamined as to matters which occurred in his presence whilst he was so 
icting (s 121) 

2 Communication during marriage —A person cannot be compelled 
to disclose an} communications made to him or her during marriage In 
any person to whom he or she is or has been married He will not be per 
nutted to disclose any such communication unless the person who made 
it or his represented e in interest consents—except (i) m suits between 
married persons or (n) proceedings in which one married person is pro¬ 
secuted for a crime against the other (s 122) 

3 Affairs of State —No person can give evidence derived from 
unpublished official records relating to any affairs of State, except with 


5 Information as to crime —A Magistrate or a police or revenm 
officer cannot be compelled to say whence he got any information as to the 
commission of an offence (s 12a) 

6 Professional communications—A barrister, attorney, or pleader, 
cannot disclose without the client s consent 

(i) any communication made to him m the course and for the purpose 
of his employment 

acqu 


(1) any communication made in furtherance of any illegal purpose , 

(2) any fact observed by a hamster, attorney or pleader, in the 

com 

ipp’ 
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munications by his legal adviser, and if he calls any barrister, attorney or 
pleader as a witness he shall only be deemed to have consented to such 
disclosure if he questions him regarding it (s 128) A person cannot be 
compelled to disclose any confidential communication which has taken 
place between him and his legal adviser unless he offers himself as a witness 
in which case he can be compelled to disclose any such communications as 
the Court thinks necessary, in order to explain am evidence he has giver 
(s 129) 

Production of documents by witnesses —A witness who is not a party 
to a suit cannot he compelled to produce 

(1) his title deeds or any document which might tend to criminate 
him unless he has agreed m writing to produce them (s 130), 

(2) documents in his possession which any other person would be 
entitled to refuse to produce if they were m hi»> possession (s 131) 

Criminating questions to witness—A witness cannot be excused from 
answering any relexant question upon the ground that the answer will 
tend (l) to criminate him or (n) to expose him to a penalty of forfeiture 
But such answer cannot (a) subject him to arrest or prosecution or (6) b 
proved against him in any criminal proceedings except a prosecution for 
giving false evidence (s 132) 

Accomplice—Illustration (6) to s 114 says that an accomplice is 
unworthy of credit unless he is corroborated in material particulars 
Section 133 provides that an accomplice shall be a competent witness 
against an accused , and a conviction is not illegal merely because it proceeds 
upon the uncorroborated testimony of an accomplice (s 133) See Comment 
< n p 28G on this topic 

Chapter X —Examination of witnesses —The order of production 
and examination of witnesses is regulated by the Civil and Criminal Pro 
eedure Codes or by the discretion of the Court (s 135) The Judge may 
ask how a particular fact is relevant and admit the evidence if he thinks 
the fact would be relevant If the relex ancy of a fact depends on proof 
of some other fact such latter fact must be pirn cd first unless the party 
undertakes to prove it subsequently and the Court is satisfied with such 
undertaking (s 136) 

The examination of a witness by the party who calls him is called 
t lamination in chief 

The examination of a witress by the ad\er°e party is called cro°s 
examination 

The examination of a witness subsequent to the cross examination 
t y the party who called him is called re examination (s 137) 

itnesses are first examined in chief then cross examined, and then 
re-examined The examination and cross examination must relate to 
reles ant facts but the cross examination need not be confined to the facts 
to which the witness testified on his examination in chief Tbe re exam 
ination must be directed to the explanation of matters referred to in cross 
examination If new matter is introduced in re examination tbe ads or-e- 
j art\ may fnrtl er cross examine uj on that mstUr (s 138) 



\ person summoned to produce a document does not become a witness 
and cannot be cross examined unless he is called as a witness (s 139) 

Witnesses to character maj be cross-examined and re examined (s 140) 

The Court max permit the person who calls a witness to put an} 
« ucstions to him which might be put in cross examination by the adverse 
pirty (s 151) Such a witness is called a ‘hostile witness’ 

Leading questions.— kny questions suggesting the answer which the 
|>er«on putting it wi hes or expects to receive is called a leading question 
<s 141) Sjch questions must not, if objected to by tbe adverse party, 
in. asked in an examination m chief or in a re examination, except with the 
)>crniixaion of the Court (s 142) 

The Court will permit such questions— 

(1) as to matters which are (l) introductory, or (n) undisputed, or 
<tn) already sufficiently proved (s 142), or 

(2) in cross examination (s 113) 

Evidence as lo matters in writing—Section 144 enables the parties 
to put in force the provisions of as 91 and 92 Any witness may be asked 
w hetber an) (a) contract, (6) grant, or (c) other disposition of property, 
as to which he is giving evidence, was not in writing and if he 6ays that it 
was, the adverse party mav object to such evidence being given until the 
document is produced or facts proved for the admission of secondarj 
evidence The same principle applies if a witness is about to make an) 
statement as to the contents of a document which, in the opinion of the 
the Court, ought to be produced (s 144) 

k witness may be cross examined as to previous statements made b\ 
him and reduced into writing, without 6uch writing being shown to hut 
or proved , but, if it is intended to contradict him by the writing, his 
attention must, before the writing can be proved, be called to those parts 
of it which arc to be used for the purpose of contradicting him (s 145) 

* Questions lawful in cross-examination—When a witness is cross- 
examined he may be asked any questions w hich tend— 

(1) to test his v eracity, 

(2) to discov er who he is and what is his position in life , or 

character, although the answer 
expose him to a penalty or for- 

Questions as to character.—If a question in cross examination is 
irrelevant, except m so far as it affects the credit of the witness by injuring 
Ins character, the Court may compel the witness to answer it or warn him 
that he is not obliged to answer it The Court m deciding whether a 
particular question is proper or not will have regard to the following con 
si derations — 

(1) Such questions arc proper if the imputation conv eyed by them 
w ould seriously affect the opinion of the Court as to tbe credibility of I 
w itness 
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(2) Such questions are t«i pi oper — 

(i) j£ the imputation which they come) relates to matters so 
remote in time, or of such a character, that it would not affect, or affect in 
1 ~ credibility of the witness, 

tween the importance of 
-acter and the importance 

Such questions ought not to be ashed unless the person ashing it has 
reasonable grounds for thinking that the imputation w Inch it com eys i* 
well founded (s 149) If the Court thinks that any question was asked 
without reasonable grounds it may if it was asked by any barrister, 
attorney or pleader, report his conduct to the High fourt or other authority 
to which he is subordinate (s ISO) 

The Court may draw from the witness a refusal to answer, the in 
fcrcnce that the answer is given would be unfa\ ourable (s 148) 

Questions that will be forbidden by the Court —The Court will forbid— 

(1) any question which it regards as indecent or scandalous unless 
it refers to facts in issue or to matters necessary to be known m order to 
determine the facts in issue (s 151) 

(2) any question which appears to the Court (1) to be intended to 
insult or annoy, or (2) to be offensive m form (s 152) 

Answer to questions as to character cannot be contradicted —When a 
witness answers any question which is relevant in so far as it shakes his 
credit no evidence can be given to contradict him, but if lie answers 
falsely he may be charged with giving false evidence (s 153) Evidence, 
however, may be given (i) of previous conviction if a witness denies it or 
(n) of facts tending to impeach his impartiality if he denies them (i&id 
expin ) 

Impeaching the credit of a witness—The credit of a witness may bo 
impeached by the adverse part), or with the consent of the Court, by the 
party who calls him, in the following ways — 

(1) By the evidence of persons who testify that they believe him o 
to be unw orthy of credit 

(2) By proof that the witness has been bribed, or lias accepted the 
offer of a bribe, or has received any other corrupt inducement to gi'<* 
evidence 

(3) B) proof of former statements inconsistent with any part of his 
ev idenee which is liable to be contradicted 

(4) When a man is prosecuted for rape or attempt to rav ish it nwv 
W shewn that the prosecutrix was oi immoral character ty lt>5) 

r j,— » *• • ” n it is intended to 

which he observed 

it or near to the time or j lace at which such relevant fact occurred (s 156) 

(u) any former statement made by such witness relating to the same 
net at or about the time when the fact took jlace orlieforeanv authority 
eom|ietent to investigate tbe fact may be provcd (s 157) 



\\ hen a statement releiant under s 32 or 33 is proved evidence mav 
l»e gnen (1) to contradict or corroborate it, or (2) to impeach or confirm 
the credit of the person bj whom it •was made as if he had been called as 
a witness and had denied upon cross examination the truth of the matter 
Ml guested (s IDS) 

Refreshing memorj —\ witness ma\ refresh his memory 

(1) by referring to anj writing made by himself (l) at the time of the 
transaction concerning which be is questioned or (n) so soon afterwards 
tint the transaction was fresh m his memorj 

(2) bv referring to anj such writing made bj another person and 
read In the witness and known by him to be correct while his memory 
was still fre«h 

(o) bv refirence to professional treatises if be is an expert 

\ witness may with the Courts permission refer to a copy of an\ 

- ' ' ’ rovided there is sufh 

159) Ho may also 
although be has no 

recollection of them if he is sure that the facts w ere correctly recorded m 
the document (•» 160) Any document to refresh memory must be shown 
to the adverse party who may if he pleases, cros3 examine the witness 
upon it (s 161) 

Production of a document by a witness —A witness summoned to 
produce a document must if it is m his possession or power, brmg it to Court 
notwithstanding any objection which there may be to its production or 
a lmissibihtv The validity of such objection will be decided by the 
( ourt The Court may inspect the document unless it refers to matters 
of State or take evidence to determine on its admissibility (s 162) 

Notice to produce a document —Notice to produce a document lx 
necessary, except w the six cases provided in s 66, in order to make 
Mcondary evidence of its contents admissible When a party gives notice 
to produce a document and it is produced and inspected by the party 
Mailing for its production he is bound to give it as evidence if the parti 


Court’s power to put questions —The Judge may m order to ascertain 
relevant facts, 

(1) ask any question (a) at any time, (6) of any witness or parties 
(r) about releiant or irrelevant facts—though the judgment must be 
1 ased on relei ant facts only, 

(2) order the production of any document or thing 

The parties cannot object to this course, nor can they cross examine a 
witness upon any answer gi\ en in reply 
The Judge, however, cannot 

(1) compel a witness to answer a question or produce a documen 

which such witness would be entitled to refuse to ansv—- J — 

ss 121 to 132 at the instance of the adverse party, 
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(2) ask any question as *o credit which it would he improper for 
any other person to ask under s 148 or 149 

(3) dispense with primary evidence of any document except 
where secondary evidence i« admissible (s 165) 

Power of jury to pul questions—A juror or assessor may put any 
question to a witness through or by leave of the Judge which the Judge 
might put and which he considers proper (s 166) 

Chapter XI—Improper admission or rejection of evidence —The un 
proper admission or rejection of evidence is not a ground 

(a) for a reversal of the judgment or 

(b) for a new trial of the case 

if the Court thinks 

(l) that independently of the evidence admitted there was suffi 
cient evidence to justify the decision or 

(u) that if the rejected evidence had been received it ought not 
to have varied the decision (s 1C7) 



APPENDIX. 


QUESTIONS 


Chaptep I 

1 Explain briefly the structure of the Indian E\ idence Act. What 
do you understand, by Lord Brougham’s observation “that the law of 
evidence is the lex jon which governs the Court ’ ? See Comment on s 
l,p 2 

2 To what extent are the provisions of the Indian Evidence Act 
applicable to (a) affidavits presented to anj Court, (6) proceedings before 
an arbitrator See 8 1, and Comment thereon 

3 Define ‘Relevant fact’, ‘Fact in issue’, ‘Issue of fact’, ‘Document’, 
Evidence’, ‘Fact’, ‘Proved’, ‘Disproved’, ‘Conclusive proof’. See s 3. 

Chapter II 

4 What is a “relevant fact’’ * Secs G 

5 When, and to what extent, is the conduct of a party to a pro¬ 
ceeding relev ant* See s 8 

G Give two illustrations of facts which* may be relevant under s 11 
only and not under any other section of the Evidence Act See ills to 
8 II 

7 What is the necessity for s 11 of the Evidence Act * Does it 
not apparently make all facts relevant* See Comment on s 11, pp 27 30 

8 Res inter alios acta arc generally relevant, state exceptions to 
the rule Sec es 11,14 and 41 

9 What facts are relevant when the existence of a right or custom 
is in question 1 See s 13 

10 What facts are relevant when a right or custom is in question 
and when the question is whether an act was accidental or intentional 1 
Seess 13 and 15 

11 State the principal classes of facts which are declared to be 
relevant by the Evidence Act See Summary, p 342 

12 “Relevancy and admissibility are not co extensive terms’ 
Give instances of and reasons for this rule (Certain things are relevant 
under ss 5 55, but they are not always admissible in evidence Then 
may arise restrictions as to their admissibility under ss 91 99, 115, 121 
130) 

13 Define a statement and an admission Under what circum 
stances, and for what purposes, are statements and admissions made b' 
persons (whether parties to the suit or not), who are not called as witne * 
admissible in evidence ? See ss 17 21 
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14 What ire admissions” 7 "Who can make them, and when can 
thoj be used by and on behalf of persons making them 7 "What is tfc* 
cvidentmv value of an admission 7 See ss 17,18, 21 and 31 

15 Comment on the following —‘Admissions cannot be proved 
b) or on behalf of the person who makes them’ See s 21, exceptions 

lb Comment on the following — ‘Oral admissions as to contents of 
a document are not relevant See s 22 

17 State the provisions of the Indian Evidence Act as to confessions 
bee s? 21 30 

18 Distinguish between an admission and a confession and statt 
the rules regarding the admissibility and probative value of each Se e 
Comment on 8 24 pp f>I, 62 

19 In what cases xf any can the confession of an accused person 
be used against a co accused 7 See s 30 

20 Comment on the following — Admissions are not conclusive 
proof of the matters admitted but they may operate as estoppel ’ See 
s 31 

21 State the cases in which statements made by a person who is 
dead arc themselves relevant facts See s 32 

22 What is a dying declaration * ” *’ J " 

dying declarations are admitted in evi 

declaration happens to live can the d 
See Comment on s 32 (1) 

23 Give illustration of cases in which statements made by deceased 
persons arc allowed to be received in evidence See 8 32 cl (1) 

24 Are entries in books of account alone sufficient to charge an' 
person with liability * When do they require corroboration as a matterof 
hw, and when not 7 See s 32 

2a Enumerate the cases in which evidence not taken by the Court 
trying the case can be put in 7 Sees 33 

26 Under what circumstances is a deposition of an absent witness 
admissible 7 See s 33 

37 What are the conditions under which an entry in an official 
hook or register stating a fact m issue becomes a relevant fact 7 What 
is the evidentiary value of an entry in a man s account book in support of 
his claim 7 See S3 34, 35 

28 Nemo debet bis vexan pro una et eadera causa” How i< 
the principle expressed by this maxim discussed in the Indian Evidence 
\ct 7 See s 40 

29 How far, under what circumstances, and for what purposes. Can 
previous judgments, orders and decrees be deemed relevant ? See ss jjjMJ 

30 In what cases are judgments not xnter partes admissible in 
evidence 7 See ss 41 43 

31 Describe and distinguish the legal effects of judgments declared 
to be conclusive in subsequent trials by the Evidence Act Sec s 41 

32 Distinguish between a ‘judgment tn rent' and a ‘judgment 
in personam ’ for the purposes of the Indian Evidence Act Discuss the 


idmi-sibilitv and effect of such judgments rcsjectivelv as evidence Sec 
Comment on s 4! 

33 In what cases are the acts of third persons admitted as ev idence of 
a transaction f Give instances See ss 10 32 41 43 

31 Can transactions between third parties ever be relevant for oi 
against jiarties to a suit* If so when* Illustrate your answer by an 
example State the general law on the subject See ss 13, 41 and 42 

33 State upon w hat subjects the opinions of w itnesss are admissible 
in evidence See ss 45 51 

3b How w a fait in lefenncc to such opinion relevant when it is 
not otherwise relevant * Sec s 4G 

37 Distinguish between — (a) expert evidence and ordinary 
evidence (5) ambiguity and inaccuracy , (c) admissibility and relevancy , 
(d) disproved and not proved Sec (o) s 45 (6) s 93 , (c) Comment on 
s 5 (d) s 3 

3^ W hen are the oj imons of persons w ho are strangers to a proceed 
mg relevant under the Evidence Act* What is the probative value of 
'Uch evidence * See ss 45 and 51 

3 i What qualifications must a witness speaking as to relationship, 
pON.-evs * ‘■W s 4e 

40 What are the rules with regard to the reception of evidence of 
iharactei of (I) a witness, and (2) a party * See ss 52 55 and 32, cl (5) 

41 How far is character relevant and admissible in evidence in 
(a) <iv il suits (&) criminal cases Sec ss 52 55 

42 In criminal proceedings, the fact that the accused person has 
i bad charaiter is irrelevant See s 53 

43 State some of the more important provisions of the law of 
evidence which arc peculiar to criminal trials and inapplicable to the trial 
of uvi! cases Is there any difference as to the effect of evidence in civil 
ind criminal proceedings * If so, what * See sections relating to con 
fessions and character See Comment on p 10 |j 

Chaitep IV 

41 Explain fully the rule that oral evidence must, in all cases, be 
direct Is there anv exception to the rule* Illustrate your answer by 
concrete examples See s GO 

45 In determining the admissibility of evidence the production 
of the best evidence should be exacted Discuss the above proposition 
Sees GO 

4G What is the meaning of ‘hearsay evidence’* WTiat are the 
reasons for not admitting ‘hearsay’ as evidence * See comment on s 60, 

, 145 

Chapter V 

47 What is meant by prov mg a document * See s 61 

18 Comment on the following—“Where a document is executed 
in counter put each counterpart is pnmarv evidence —■ 
parties executing it" See Comment on s G2 
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49 How may the contents of a document be proved ? What is 
meant by secondary e\ idenee * State the cases in which secondary evidence 
may be given to prove the contents of a document See ss 61, 63 and 63 

50 Mention all the cases m which secondary evidence of the existence 
condition os contents of a document may be given 1 See ss 65 and 66 

51 What are public documents and what are private documents 
according to the Indian Evidence Act * See ss 71 76 

52 What ate public documents, and how are they proved * Sec 
ss 74 and 78 

53 W hen the genuineness of a letter is m dispute what are the various 
kinds of evidence that may he laid before the Court to prove the hand 
writing 1 See ss 45 47 and 73 

54 Give five instances of (a) rebuttable, and (ft) irrebuttable pre 
sumptions from the Indian Evidence Act See ss 79 85 

53 State briefly the provisions of the Evidence Act with reference 
to (a) maps, charts, or plans , (6) finger impressions See ss 36, 45 and 
83 

56 By the law of evidence certain things are presumed Mention 
some of the prmcipal presumptions denved from the common course of 
things See ss 79 80 and ills to s 114 

67 Give a brief analysis of the documents which the Court is bound 
to presume to be genuine or accurate See ss 79 90 

Chaptep VI 

58 What are the provisions to the general rule enacted by the 
Evidence Act excluding evidence of oral agreements or statements in 
the case of written contracts, grants and dispositions of property, and 
matters required b} law to be reduced to the form of a document * See 
ss 01 and 92 

59 State the exceptions to the rule that no evidence of any oral 

purpose of contradicting 
terms of a written instni 

60 When the terms of a contract have been reduced to writing, can 
oral evidence be given for construing the contract or ascertaining the in 
tontion of the parties to it 1 Give reasons for your answ cr Sec ss 92 99 

61 State the rules as to the exclusion and admission of evidence to 
explain or amend ambiguous documents Explain and illustrate the maxim 
Jalsa dcmonsfrotio non nocet See ss 93-9$ 

62 In what cases is oral evidence admissible to explain the contents 
of a document 1 See ss 93-98 

CnAPTER VII 

63. What is “burden of proof ’ 7 Gi\e the rules by winch it is 
regulated See ss 101 Ill 

61 What arc the general principles regulating the burden of proof ? 
Illustrate vour answer by examples See ss 101 111. 
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65 Upon w hom docs the burden of proof as a general rule lie ? 
What are its exceptions * See ss 102 111 

66 Enumerate the instances in which the burden of proof is deter 
mured in particular cases not bj the relation of the j arties but by presump 
ions See ss 107 111 

67 State shortly the rules of the Indian Evidence Act as to burden 
of proof m the following matters ■—(a) M hether a man is alive or dead , 
(6) Tenancy (c) Ownership ( l ) Legitimacj See ss 107 8 109 110 and 
112 

CS Give instances of facts which are declared by law to be conclusive- 
proof Seess 41 112 and 113 

G9 State full} the subject of presumptions as dealt with in the Indian 
Evidence Act See ss 79 99 and 112 and 113 

70 Comment on the following— A notification in the Gazette of 
India that an} portion of British temtor} has been ceded to any Native 
‘state Prince or Ruler shall be conclusne proof that a v alid cession of 
uch territory took place at the date mentioned in such notification 
bee Comment on s 113 

71 Mention the pnncijal presumptions derived from the common 
( our*e of things and gn e illustrations to show how such presumptions mav 
be explamed away in particular ca«cs See s 114 and illustrations 

Chapter VIII 

72 Explain the doctnne of estoppel What cases of estoppel by 
contract are provided b} the Evidence Act 1 See s 115 

English law 
Evidence Act * 

74 How far and under what circumstances are tenants and licensees 
I emitted to deny the title of tl cir landl rd or licensor as the case may 
Je * See ss 116 and 117 


Chapter I\ 

7o What constitutes incompetency to give evidence ? See s 118 

76 When can a witness be allowed to answer questions in writing * 
Sees 119 

77 What are privileged communications 1 State the circumstancee> 
under w hich the privilege can be claimed 7 See ss 120-131 

78 State in detail the circumstances under which the Indian Evidence 
Vet excuses witnesses from ans'crmg questions put to them in Court 
Seess 121 130 

79 What communications are witnes.es not permitted or compelled 
to disclose * Compare the English and Indian law as to the admissibibtv 

m civil and criminal case® 

vidence aeamst her husband 
in a civil or criminal case * See e® 120 an 1122 



366 


THE LAW OF EVIDENCE 


81 What professional communications between a party and his 

, , ' ' 1 ’ • n 126 

r the following persons 
rsons , (3) policemen , 
121, 122, 124, 125 and 

12G* 

83 What questions would a witness (neither professional nor official) 
be justified in refusing to answer \ See ss 122, 130 32 and 148 

84 Section 133 of the Evidence Act says ‘ A conviction is not illegal 
merely because it proceeds upon the uncorroborated testimony of of an 
accomplice” 

Illustration (b) to Sec 114 of the Evidence Act states 

‘ A Court may presume that an accomplice is unworthy of credit 
unless he is corroborated in material particulars ’ 

Reconcile the above two propositions See Comment on these two 
sections 

85 State the Indian and English law in respect of legabty of con¬ 
victing an accused person on the uncorroborated testimony of an accom 
phee Cite cases illustrating the principles laid down by the Bomba) 
Ibgh Court on the subject See Comment on ss 114 and 133 

86 State briefly the provisions of the Indian Evidence Act with 
reference to (o) ancient documents, (b) production of title deeds by a 
witness (c) telegraphic messages See ss 88, 90, 130, 131 

Chapter X 

87 What is the meaning and object of cross examination 7 What 
■questions affecting the credit of a witness by injuring his character aa 
respectively proper and improper 7 See ss 137 and 148 

88 What are the principal rules regarding the kind of questions 
that may be asked in examination in-chief, cross examination and r< 
examination ? See s 138 

89 'What is the nature and object of cross examination and rc exam 
mation 7 See b 142 and 146 

90 'What difference is observed and allowed regarding the right of 
parties to a suit about putting * leading questions” to a w itness ! See 
-s 141 143 

91 What course should you, as a pleader, adopt, if you wished to 
discredit a witness, b) showing that he hod made a contradictory deposition 
in another suit ? Sec ss 145,155, cl (3) 

92 Is it open to a party to discredit his own witnesses, or to put 
leading questions to them 7 Sec ss 142,143,154 and 155 

93 For what purposes and at whose instance are former statements 
of a witness under examination admissible under the Evidence Act ? See 
.ns 145,157, ICO and 161 

01 What is the object and scope of cross examination f See 
ss 146-148. 

95 In wliat ways may the credit of a witness be impeached ? Seo 
m 146,153 and 155 
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96 When a witness is under examination (a) what questions and 
inquiries may be forbidden, and (6) what questions must be forbidden 
by the Court 4 Sec S3 14S-152 

97 When can the Court compel a witness to answer the question* 
intended to affect his credit by injuring his character 4 See s 149 

9S In a civil case are there any restrictions on the questions which 
may be ashed in cross examin ation 4 Has the Judge pow er to exclude 
any questions 4 If so, m what cases 4 See ss 148-160 

99 Under what circumstances can the Court interfere with the cross- 
examination of a witness 4 See ss 148-152 

100 Can a prisoners counsel cross examine witnesses summoned 
l>y the Court or by a co-prisoner 4 See s 163 

101 What evidence of a witness is liable to contradiction ? To 
what other methods of lessening the value of his evidence can counsel 
1 ave recourse * See ss 146 (6), 153 and 155 

102 "When may a party cross exa min e his own witness 4 See s 151 

103 Who is a hostile w ltne^s 4 See s 131 

101 Enumerate the circumstances under which expat ojimon is 
relevant and state how such, oj unon may be ascertained See ss 45,46 
and 159 

10j What is meant by a witness refreshing his memorj 4 What 
documents may be used for this purpose 4 Can such documents be 
subsequently put in and made evidence m the action 4 If so how, and 
by whom 4 See ss 159161 

106 What restrictions are imposed on the general pow er of a Judge 
to ash questions of a witness 4 See b 165 

Chapter XI 

107 Comment on the following —‘ The improper admission or 
rejection of evidence shall not be ground of itself for a new trial See 
a 167 
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Abbreviations— 

evidence to show meaning of, s 08, p 21G 

Ability— 

of witness, cross examination directed to test, s 146, p 308 
Absence— 

■ f circumstances burden of proving, a 103, p 22 J 
presumption of death from, a 107, p 226 

Acceptor— 

»f bill of exchange, estoppel of, s 117, p 207 
Access— 

between married persons bearing on legitimacy, a 112, p 235 
Accession— 

< f Sovereign of United Ktnedom, judicially noticed, s 67 (5), p 140 
11 offices etc .of Indian public office, judicially noticed s 57(7)p 140 

Accident- 

facts showing, s 15, p 44 
Accomplice— 

evidence >f,a 114 ill (6), p 243, s 133 p 2S0 

Account-books— 
entries in, p 9S 
relevancy of s 34 p 112 

Accused- 

conduct if relevant s 8, ill (»), p 19 
confession by, when irrelevant, a 24 p Oil 
refusing to answer questions, s 111 ill (A), p 240 

Acts— 

accidental, s 15 p 44 

i f conspirators, hoiv far relevant, s 10, p 24 


Admiralty Jurisdiction— 

rtlcvancy of certain judgments in, 8 41, p 121 
Admissibility of evidence- 

judge to decide, s 136, p 293 
Admission— 
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Admission —cmtd 

by person from whom interest derived, a 18, p 53 

crown, bound by, p 49 

definition of, e 17, p 49 

improper, of evidence, s 107, p 336. 

facts admitted need not be proved, s 58, p 142. 

Loir much to be taken, p 55 
made without prejudice, p 59 

nit allowed, when there is condition that its evidence shall not be given, s. 23, 
p 59 

not conclusive proof, but mat estop, s 31, p 89 
of executnn by party to attested document, s 70, p 1G1 
proof of, against persons making them, s 21, p 55 
proof of, b\ or on b half of person' making them, s 21, p 56 

Admitted facts— 

need not b» proved s 38 p 142 

nit conclusive proof bu* mat estop s 31, p 88 

of execution by part} to attc'ted document, s 70, p 1C1 

proof of, against persons making them, s 21, p 55 

proof of, b} or on behalf of persons making the n, e 21, p 50. 

Adoption— 

statement as to exi'ttnce, a 32 (C), p 91 

Advocates— 

names of, judicial notice of, 8 $7(12), p 141 
A?l3lrs of State- 

admissibility of evidence of, s 123, p 277 
Affidavits— 

wh-tber receivable in evidence, p 3 
Affirms— 

lie who, must prove, b 101, p 219 

Agent- 

admission by, s 18, 51 

burden of proof as to relationship of, b 109, p 22S 

conduct of, b 8, p 18 

production of document bv, s 131, p 283 

Agreement— 

contemporaneous, vary mg document, a 98, p 217 
oral evidence to vary written, g 92, p 191 

Ambiguous document- 

exclusion of evidence to exj Iain, e 93, p 212 

Amount of damages— 

relevancy of facts in, a 12, p 30 

Ancient documents— 

presumption as to, t 90, p 170 
tec >ndary evidence of, p 179 

Annoying questions— 

Court to forbid, s 152, p 314 

Appointments— 

evidence of, a 91, p 182 

to public offices, judicial m tiee of, t 67 (7), p 140. 
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Abbreviations- 

evidence to short meaning of, £ 98, p 21G 

Ability— 

of witness, cross examination directed to test, s 14G, p 30S 

Absence— 

of circnmstant.es, burden of proving, s 103, p 22 5 
picsumption of death from, a 107, p 226 

Acceptor— 

of bill of exchange, estoppel of, s 117, p 207 
Access— 

between married persons bearmg on legitimacy, s 112, p 235. 
Accession— 

of Sovereign of United Kingdom, judicially noticed, s 57(5),p 140 
to offices, etc , of Indian public office, judicially noticed, s 07 (7) p 140 

Accident- 

facts showing, s 15, p 44 

Accomplice— 

evidence of, s 114, ill (6), p 243, s 133, p 280 

Account-books— 
entries in, p 98 
relevancy of. s. 34, p 112 

Accused— 

conduct of, relevant s 8, ill (»), p 19 
confession by, when irrelevant, s 24, p 60 
n fusing to answer questions, • 114, ill (A), p 24G 


acudtntnl,s 15, p 44 


proof of, s 78, p 1G7 

Admiralty Jurisdiction- 

relevancy o! certain judgments in,» 41, p 12! 

Admissibility of evidence- 

judge to decide, s 136, p 291 

Admission— 
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Admitted facts— 

need not b* pruned, t j<, p 143 

not conclusit< proof bu* may estop 8 31, p 88 

of execution by party to atn sted document, s 70, p 1C1 

proof of auainst persons making them, a 21, p 55 

proof of by or on behalf of persons making the n, s 21, p 5C 

Adoption— 

statement as to existence ■ 32 (C), p 91 

Advocates— 

names of, judicial notice of s 57(12), p 141 

Affairs o! State— 

admissibility of evidence of, » 123, p 277 

Affidavits— 

wh»ther receivable in evidence, p 3 

Affirms— 

be who, must prose, t 101, p 219. 

Agent— 

admission by, a 18, 51 

burden of proof as to relationship of, s 109, p 228 

conduct of, s 8, p 18 

production of document bv, 8 131, p 283 

Agreement- 

contemporaneous varying document, s 9 n , p 2J7 
oral evidence to vary written, s 92, p 191 

Ambiguous document— 

exclusion of evidence tn explain, a 93, p 212 

Amount o! damages— 

relevancy of facts m, s 12, p 30 

Ancient documents— 

presumption as to, a 90, p 170 
si-ondary evidence of, p 179 
Annoying questions— 

Court to forbid, s 152, p 314 

Appointments— 

esidinceof, a 91, p 182 

to public o(Tires, judiciil notice of, e 57 (7), p 140. 
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Arbitrators— 

Act not applicable to proceedings before, a 1, p 3 
Art— 

opinions of experts on points of, a 45, p 128 


Articles ot War— 

judicially noticed, s £7 (3), p 140 


Assessors— 

right of, to put questions, e 1C6, p 335 
Attested documents— 


Attesting witness— 

deny ing execution of document, a 71, p 162 
when mid not be called, s 69 p ICO 

Attorney— 

na’imssi'ons of foe < &y p Si 

communications to u I rn pnvileged, s 12C p 272 
insulting questions put by s 150, p 313 
name of judieul notico of, s 57(12) p 141 
notice to produce documents 8 CC pp 155, 156 

'Vuthentlcatlon— 

f power of attomej, s 85, p 174 

Bad character— 

not relevant in criminal proceedings, except in reply, a 51, p 137 

Bailee- 

estoppel of * 177 p 270 

Barristers— 



Benaml transactions— 

proof of, p 194 

Bill of exchange- 

estoppel of acceptor of s 117, p 270 
presumption as to a 114, ill (c), jp 239, 243 

Birth— 

during marriage, conclusive proof of legitimacy, g 112, p 235 

Bodily feeling- 

facts allowing existence of, a 14, p JS 

Books— 

entries in, of account, wlcn relevant a 31, p 1]2 
presumption as to, general, ■ 67, p 175 
presurajtion aa to, of Jau, a 38. p 177, a 84.], 173 
reference to, by Courts, f< r judicial nt tier, a 57, p ] 41 
reference to, by experts, a lo 1 ', l 327 
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Bribe- 

credit of witness impeached by shotting, s lo'*(2), p 3 J g 


British Consul— 

certified copies by, a 78, p 1G3 


British territories— 

judicially noticed, s 57 (10). p 140 
proof of cession of, s 113, p. 238 


Borden of proof— 

as to benami transaction, p 191 


itim, a. Ill, 

as to landlord and tenant, a 109, p 233 

as t<> ownership, s 110, p 239 

as to particular f sets, a 103, p 222 

as to partners, 8 109, p 218 

as to principal and a^ent, b 109, p 238 

h who alfirms must prose, * 101, p 210 

<m whom lies the general, a 102, p 220 

that case of accused u within exceptions of tin Penal t ;d«, k 105, p. 223 
what is, s 101, p 219 

Business- 

entries in book* l>cj>t in c >un>c of, * 34, p 112 
existence of course of r lh, p 47 
»t itconnt made in course of s 32, p 97 

Bystanders— 

statement of, p 15 

Capacity- 

want of, iova!ulatin 0 a docuoient, a 92, pros iso 1, pp 191, 200 
Caricature— 

a document, s 3 (lU ), ]i 7. 

libel expressed in, s 32, ill (n), p 92 


Cession of territory— 

conclU"ive proof of, 8 113, X’ 238 
Character— 

as alloctm" damages, h 53, p 138. 


Charitable foundation— 

opinion as to c institution of, 8 30, p 115. 


r 
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Charts— 

relevancy of statements in, presumption as to, s 87, p 170. 


estoppel not to affect, o 252 
evidence of, a 118, p 272 


Clerk- 

communication to, of legal practitioners, 8 127, p 281. 


Clergymen— 

statement by, as to marriage, s 32, ill (/), p 92 


when compellable to disclose confidential communications, s 128, p 282 
when not so compellable, s 129, p 282 


Co-accused— 

confessions of, s 30, p 80 


Co-defendants— 

admissions by, p 61 

Collection papers— 

for refreshing memory, p 330 

Collusion— 

m obtaining judgment, a 44, p 127 
Comparison— 

of handwriting signature, etc , 8 73, p 103 

Competency ol witnesses— 

B 118 p 272 


Complainant— 

conducf of, how far relevant, s 8, p 18 


Compulsion of witnesses— 

incriminating cl >cumcnt* s 130 p 283 
title deed* s 130, p 283 

to giro criminating replies, bs 147, 143, pp 309,310 
tc make criminating statements, s 132 p 281 
to produce documents of others, b 131, p 2S3 


Conclusive proof— 

admmions arc not, a 31 p 89 


Conduct- 


proof of, by judgr 


s and decrees, p CO 


Confessions— 

cau* 1 by in lucement, threat, or promiv, s 
il-Gnii! >n of, p tl 

diitinclira U'twien adml'M^n and, p CC 


Cl, p CC 
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Confessions—con tj 

judicial and extra judicial, p Cl 

made after remora! of impression caused by inducement, threat or promise, s 28, 
p 78 

made in custody of police officers, s 2G, p 71 

made to police officers, s 25, p 70 

>1 co accused, a 30, p 83 

presumption as to, s 80, p 170 

retracted, a 30, p 86 

under promise of secrecy, a 29 p SO 

Confidence— 

harden of proving good faith m cases of active, a 111, p 233. 

Confidential— 

barrister*, attorneys, vakils, pleaders, a 12C, p 279 

clerks of legal advisers, e 127, p 281 

husband and n ife during coverture a 122, p 276 

interpreters, a 127, p 281 

judges, magistrate*, s 121, p 27b 

mukhtcars, p 281 

or professional communications as to aflaus of State, a 123, p 277. 
Consideration- 

want or failure of, invalidating document, a 92, proviso 1, pp 191,200 

Conspiracy— 

what constitutes, p 2 j 

agreement but not direct meeting necessary, p 26 

Conspirators— 

acts of, e 10, p 24 

Construction of documents— 

acts of parties how far relevant, p 22 

Consul- 

certificate of British, s 78, p 1C8 

Contemporaneous agreement— 

varj mg document, s 90, p 217 

Contemporaneous statements— 

forming part of the same transaction, 8 C, p 16 
Contents of documents— 
how proved, a 61, p 147. 

m what oases secondary evidence admissible, s G3, p 148 
relevancy of oral account, as to, a 22, p 69 
Continuance— 

presumption m favour of, a 109, p. 228 
Contracts— 

grants, or other dispositions of property, evidence of terms of, s 91, p 182 
exclusion of evidence of oral agreement, s 92, p 194 
Contradiction— 

of answers referring to credit, a 165, expin , p 319 
of answers testing veracity, a 163, p 316 
of relevant facts, b 168, p 326 
of witness by a writing, s 146, p 304. 

Conversation- 

statement from part of, ■ 39, p 117 
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Copies— 

of foreign judiciU records, presumption as to, s SC, p 174 
Copy— 

of document, for refreshing memory, s 159, p 31!) 
of private act, presumption as to, s 81, p 172 


« 173, P 28R 


< f *estimony, by proof of former statement', s. 


157, p .723 


Corrupt Inducement— 

otf< red to witnesa, a 155 (2), p 318 


Counsel- 

admissions by, p 61 


Counterpart— 

dm timents executed in,« 62, p 148 


Coutse of business- 

existence of, it 10, p 47 

facts showing statement' made in, s 32, p 90 

Course of proceedings— 

of Parliament, judicial notice of, t> 67 (4), p 140 
of Leculativc Councils, judicial notice of, s 57(4). P HO 

Court— 

discretion of, as to order of witnesses, s 145, j> 205 


Court-raarllsl— 
» >.P 1 


Coverture— 

privilege of statements during. 


122, p 2S(i 


‘ p 328 

Criminating answer— 

>\ line's not excused from 
Cross-examination— 


iding to imp 


ground of, S. 132. p 284 


iwt relate to rete rants I sets, *. 178, p 2 
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upon answer to judge's question, b 165, p 332. 

upon writing with which memory is refreshed, s 161, p 330 

Crowd— 

statements made by s. 9, ill (6), p 22 
Crown- 

bound bj admissions, p 49 
Custody ot accused— 

by police, confessions made during, s 2G, p 71 

Cudody ol documents— 

presumption as to, ■ 90, p. 176 

Custom— 

proof of, as varying written contract, s 92, pros iso (5), pp 192,210 
relevancy of opinion as to existence of general, a 48, p 132 
statement as to the existence of, s 32 (4), p 91 
what facts are doomed roles ant in proving existence of, s 13, p 31 
w hat 1^ a, p 32 

Customary incidents— 

evidence to annex, s 92, proviso (5), pp 192, 210 
Damages— 

character aa affecting, 8 55, p 138. 
relevancy of facts in suits for, a 12, p. 30 

Death- 

dying declarations as to cause of, * 32 (1), p 90 
presumption of, from seven years’ absence, s 108, p 22C 
statement by deceased as to cause of death, s 21, p 51, e 32, p CO 

Deceased person- 

statements bv, when relevant, s 32, p 90 


Detective desuntent— 

exclusion of evidence to explain, a 93, p 212 


Diaries— 

of police officers, pp 118,321, 
for refresing memory, p 329 
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Diplomatic agent— 

certified copies by, s 78, p ICS 

Discretion ol Court— 

as to order ot vvit nesses, S 13.), p 292 

Discovery of fact— 

valilates confession, a 27,73 73 

Disproved— 

moaning of s 3, p 11 

Document- 

definitions of s 3, p 7 

judge to order production of, s 165, p 332 

Documentary evidence— 

exclusion of oral evidence by, ss 91, 92, pp 182, 201 
Document— 

^ -Pdni'*sibdity of, p 15 

""" ambiguous meaning of, a 03 p 212 

called for anil examined, must be put in in evidence, a 163, p 331 
certified copies of, a 77, p 167 

contents of, when proved, by oral evidence, ■ 22, p 58, s 03 (5), pp 149, 150; 
s 144 p 304 


llllt IHH1M H 1^0, ), 

proof of required bj law to l>o attested, * 08, p 158, s 70, p 1C1 
proved by pnmorj or secondary evidence, a 01, p 147, s 01, p 150 


Drunken person— 

confi ssion by, s 20 p 70 

Dumb witness- 

mode of gn ing evidence by, a 119, p 274 
Dying declaration— 

at to caiine of death s 32(1) pp 90,94 
for refreshing memory, p 32j 

Enactments— 

repeal, f, . 2, p 3 

Entries— 

in books oi account, «hen relevant s 34, p 112 
in public or official books, • 35, p 141 

Estoppel- 

admissions mar operate as, • 31, p 69 
by attestati >n, p 259 



INDLX 


377 


Estoppel—could 

recital mail c<l p 23S 
remaining stknt, p 2oS 
cannot be pleaded m appeal p 2u9 
created by acc* ptmg cheque, p 2o9 
definition of s 11 j p 218 
fraudulent intention not necc««ary, p 2 jo 
future promise d >es not create an p 2oo 
in adoption p 2b4 
Linds of p 219 

by record p 219 
bj deed, p 2 jO 
in pun p ’jO 


on a point oi ia«, p ,<n 
title by p 2o9 

true facta known to both parties, r 2o5 
Evidence- 

definition of, e 3, pp 7, 8 

difference b'tneen civil and criminal proceedings p 10 
direct,p 8 
indirect, p 8 


rau*t relate to relevant facts s 138, p 
Exceptions— 

burden of proving s 105, p 2 I> 3 
Exchange- 

bill of, estopncl of acceptor of, s 117, p 270 


Existence— 

of fact made probable to show relevancy, e 11, p 27 

Expett- 


may r fresh memory by reference to professional treatises, s 159, p 327. 
ipimons, when relevant s 45, p 128 

when ascertained from books, s 60, p 144 

Explanatory facts— 

relevancy of, s 9, p 22 , s 93, p 212 
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Hostile witnesses— 

cross examination of, a lo4, p 316 


between British Government and other State, judicial notice of, b 57 (11), p 140 

Husband and wile— 

competent witnesses, a 120, p 274 

may not as witnesses disclose any communications made to each other dunng 
raatrnge, s 122, p 276 

Identity- 

facts establishing, of thing or person, s 9, p 22 

opinion of expert on of f and writing, b 45, p 128 

questions in cross examination to discover, of witness 146 (2), p 308 

Illegality— 

invalid it mg a document, s 92, proviso (1), pp 191, 200 
Illegible characters— 

evidence admissible to show meaning of, e 98, p 21l> 

Ill-WlU- 

facts si owing existence of, b 14, p 38 
Impartiality— 

affecting credit of witnesses, a 153, exccp (2) p 315 

Impeaching credit—■ 

of v ltne’s e 155, pp 318,319 

Improper admission— 

or rejection of evidence, b 107, p 330 

Incapacity— 

to give evidence, x 118, p 272 

Income-tax oIBeers— 

statements of assessors before, p 278 

Incompetence— 

of Court to deliver judgment may be pioved, s 44, p 126 
Incompetent— 

what witnesses are, s 118, p 272 
Inconsistency— 

of any fact in issue or relevant fact, s 11, p 27 

Inconsistent statement- 

made by witness, a 155 (3), p 319 
otli red to a witness,» 155(2), p 318 

Incriminating documents— 

witness cannot be compelled to produce, s 130, p 283 
Incriminating statements— 

witness compelled to make, a 132 p 284 

Indecent— 

questl ns, t 151, p 314 
Independent States— 

rec gnitlon of, a 67 (8), p. 139 
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Inducement— 

confession caused by, a 24, p GO 
Inscription- 

on atone or metal plate is document, s 3, ill, p 7 
Insolvency lurlsdiction— 

relevancy of certain judgments in, a 41 pp 119,120 


Instances— 

proving ngtt or custom, a 13, p 31 


Insulting questions— 

Court to forbid, a 152, p 314 


Intention- 

evidence a* to declarations of, a 15, p 44 
evidence of, to construe writing, p 197 
facts ah,wing, how far relevant, a 14, p 33 

Interest— 

statement again*t, * 32 (3), pp 90, 99 

Interpretation-clause— 
a J, p 4 


Interpreter— 

communication made to, when disefosabfe, s 227, pp 231,282 


Intimidation- 

invalidating a document, a 92, pro (1), pp 191, 200 


Intoxication— 

confcs«ion mads in, a 29, p 79 


Irrelevant- 

evidence, rejection of, p 7 
Issue of fact— 

i 3,ii 0 

Journals— 

preemption as to, a 81, p 172 


Judge- 


Judgment— 

fraud or collusion in obtaining, or uvompeteney of Court to deliver, may lie 
4.V f. VKp 

how far conclusive proof, a 41, pp 119,120 
Judgments— 

in urn, b 41, pp 119,120 
Judgments— 

not inter pirta, how far transactions or particular instance*, p 33 
when not conclusive proof, a 42, p 122 
relevant, t 43, p 123 



3S0 


THE LAU OF EVIDENCE 


flostllo witnesses— 

cross examination of, a 164, p 316 

Hostilities— 

between British Government and other State, judicial notice ( 

Husband and wile— 

competent witnesses, a 120, p 274 

may not aj witnesses disclose any communications made ti 
marnige, s 122, p 276 

Identity— 

facts establishing of thing or person, e 0 p 22 
opinion of expert on, of 1 and writing, a 46, p 128 
questions in cross examination to discover, of witness, 146 (2) 

Illegality— 

invalidating a document, a 92, proviso (1), pp 191,200 
Illegible characters— 

eviJtnoc admissible to show meaning of, s 98, p 210 
Ill-Wlll- 

facts si owing existence of, a 14, r 38 
Impartiality— 

affecting credit of witnesses, s 153, exeep (2), p 31T 

Impeaching credit— 

of witness, s 155 pp 318, 310 

Improper admission— 

or rejection of evidence, s 1C7, p 336 

Incapacity— 

t give evidence, s 118, p 272 

Income-tax ofilcers— 

statements of assessor* before, p 278 

Incompetence— 

of Ci urt to deliver judgment may be proved, a 44, j 126 
Incompetent— 

what witnc««es nrc, s 118, p 272 
Inconsistency— 

of any fact ui issue or relevant fact, e 11, |* 27 

Inconsistent statement- 

made by w lines*, a 155 (3), \ 319 
ollt red to a witness, a 155(2), p 318 
Incriminating documents— 

witness cannot tie compelled to produce, a 130 p 2*3 

Incriminating atatements— 

witness compelled to make, a 132, p 281 
Indecent— 

questi ns.* 151, P 314 
Independent States— 

rev gnitl n of,» 67 (8), p. 139 


>f, a 67 (11), p 149 
j each other during 

i, p 308 
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Inducement— 

confession caused by, 8 24, p GO 
Inscription— 

on etone or metal plate a document, * 3, ill, p 7 
Insolvency Jurisdiction— 

relevancy of certain j udgm»nts in, s 41 pp 110,120 
Instances— 

proving ngbt or custom, a 13, p 31 

Insulting questions— 

Court to forbid a 152, p 314 

Intention- 

evidence a* to declarations of, a 15, p 41 
evidence of, to construe writing, p 107 
facts showing lion far relcs ant, a 14, i> 3S 

Interest — 

statement agam«t a 32 (3), rp DO, 9J 
Interpretation-clause— 


communication made to, nbm diaclosable, a 127, pp 281, 282 
Intimidation- 

invalidating a document, a 02, pro (1), pp 191,200 
Intoxication- 

confession made in, a 20, p 79 


irrelevant- 

evidence, rejection of, P 7 
Issue of fact— 
a 3, p 0 


Journals — 

presumption as to, e 61, p 172 
Judge- 


Judgment— 

fraud or coUu«,n in obtaining, or ln-uzapetencj o( Court to deliver, mas fo 
proved, a 44, p I2G ■* 

how far concluu ve proof, e 41, pp 119,120 


Judgments— 

in rim, a 41, pp 119,120 


Judgments— 

not inter pirlt), how far transactions or particular itiQtan«e<> n 
when not conclusive proof, s 42, p 122 ' 1 00 

relevant, s 43, p 123 
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Judgments— 

must be based on facta relevant end duty proved, a ICo, p 332 
when irrelevant to prove conduct, p 20 
when relevant, a 40, p 118 


Judicial notice— 

facta of which Courts must take, a 57, p 138 


Judicial proceedings— 

meaning of, p 2. 

evidence in former, when relevant, presumption aa to evidence in,. 

Jury— 

questions to witnesses by, s 100, p 334. 

Jus tertll— 

may be pleaded when, p 267. 

Kajl— 

register of marriages by a, admissible, p DO 

Knowledge— 

fa^ts showing, how far relevant, a 14, p 38. 

I urden of proof, a 100, p 224 

that a witness is unworthy of credit, a 155(1), p 318 

Landlord and tenant- 

burden of proof as to relationship of, a 10°, p 228 
estoppel of tenant denying title of, a 11G, p 2CC 

Language- 

oral evidence to explain dul ious, s 97, p 216 

Latent ambiguity— 

evidence admitted to explain, p 312 

Law— 

judicial notice of s 57(1) p 139 

Law books— 

presumptions os to, s 84, p 173. 
rein aney of statements in, s 38, p 117 


Law, foreign— 

i»j mion i f experts 


to, e 45, p 128. 


Leading questions— 

all iwcd In cross-examination, s 143, p 302 
Jud^emaj put, s 1C5, p 332 
limit of rule with regard to, a 142, p 302. 
meaning of, a 141, p 302 

not allowed in examination in-chief, a. 142, p 302 
re-examination, s. 142, p. 302. 
wVitT, in evumVatAtoa tnebkf,* 142. p 202 


L*ase— 

I urden of proving discontinuance of, a. 109, p. 228 
L*gal advisers— 

rule as 11 disrlisure of confidential communication to, s 116, p 279. 
Legislative Councils— 

course * f proceeding of. Judicial notice of, a 57(4) j> 139 
procee lings of, proof of, » 78 (4), p 1GS. 


£0, p 170 
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L-glUmaey— 

birth during inarnv'e conclusive proof of * Hi, p 23 r » 
Letters— 

contract contained m, e 39, p 117 
forming part of a transaction, s ft, ill (c) p 15 

Let fort- 

law of evidence i*, p 2 
Licensee— 

estoppel of, » 110 p 266,8 117, p 27(1 


Life- 

presumption as to continuance of * 1<>7 p 22i> 


Lithograph— 

a document i 3 p 7 


Lithography— 

d jeument mado by s 62 espln 2, |> 117 

Local expressions— 

crnl“n''c to ahow meaning of, a 98, p 216. 

Lsnion Gazette— 

pr sumption as to oenuincness of, a 81 p 172 
reguUti ins, etc , contained m, proof of, « 78(3) p 118 
relevancy of statements m, a 37, p lib 


Lost document- 

proof of contents of, r 


66 0)» P 


Lunatic— 

when competent as witness, a 118, expin p 27 2 


Magistrate— 

meaning of the term, * 23, espln , p 71 
not comp-llable to answer certain questions, s 121, p 275 
not comp tULle to disclose source of mf irmati m as to commission of •ilterci 
s 125, p 278 

Mahomedan— 

rules uf evilencc, repeal of, p 3 


are ‘ documents ’, s 3 ill , p 7 
presumption as to, s 83, p 173, s 87, p 175 
relevancy of statements in, b 36, p 115 

Marriage— 

J j/sJi d jnuff, conrJujjn. proof of legitimacy, s ) )2, [> 211 

liu ibind and wife m ly not as wiUi*sses disclose any communications ma 1c to * ich 
other during s 122, p 276 
statements as to existence of, 8 32 (') pp 91,110 
M itrlmonlal jurisdiction— 

r Icvancy of certain judgments in, a tl, pp 119,120 

Matters of State— 

document pndiiced bj witness referrmg to, e 162, p 330 
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Maxims— 

falsa demonstrate non nocet, p 2IC. 

qui tacet conscntire videture, p 21. 

omina pr'csnmuntur rite esse acta, pp 51, 171 

“May presume"— 

definition of, e 4, p 12 

Mechanical process- 

copies made by, secondary evidence, e G3, rp 148,14? 

Memorandum of evidence— 

presumption as to, s 80, p 170 

Memory— 

right of adverse party to eec writing u«ed for refresfung, s IGl,p 333 
rul>'s ns to witness refreshing, s 159, p 327 

Minors— 

whet J er bound by estoppel, p 2G4 
Mob- 

cries of, Admissible m case ol not, s 0, ill (5),p 22 

Motive— 

fft ts shoeing, s 8,18 

Mortgage— 

estoppel of, p 2G9 

Mukhtean— 

professional communications to, p 281 
Municipal body— 

1 n ui lines i f, s 78 (5), |» 1C8 

Native prince— 

ccs-ion « 11« rntory to, s 113, p 238 
Negllgence- 

taiUah « in B existence of, s 14 p J8 
New matters— 

intr duttd in rc-cxommation,» 138, p 29 j 
N ewspaper— 

piasumition as t« genumernss of, s 81, p 172 
New trial- 

improper rcccp*iin or reject inn of evidence, wlcn no ground for.s IC7, p 
Notary public- 

a at of, jii Ima'ly noticed,« 78 (5) p jpq 
Notice— 

to produce docummtr, rule* as to, s GO, p 153 


statement 1 1 laet »u o tcumittii, * J,,p 11C 


Not proved— 
wbea a fact 


U tlhlt) 


It,* 


3.P 11 
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Number of witnesses— 

no particular, recessarj, a 134, p 291 

Obsolete expressions— 

evidence to ebon mealing of, s 9S, p 21C 

Offence— 

couspiracs to commit s 10, p 24 
definition of, a 30 expin p 60 

magistrate n t compellable to disclose source of information as to cob mission of, 
« 123 p 278 


Offensive questions— 

Court to forbid n**i (lit ««ly, a 1,2 p 314 

Officers of Court- 

name of judicial notice of « >7 (12) p 140 
Official bodies— 

acts of an (ublic documents, s 74, p 1C4 

Official book- 

entries in * 33 p 114 

Official communications— 

public officer not c< mpcllabk to dnclose, e 124 p 278 
Old age— 

me nip t n u<i witness uf a per un of ixtumt s 118, p 272 
Onus— 

Hi LlitUlA in 1’notn 
Opinion— 

expert ina\ c im. grounds f a 51, p 1J4 
Opinions— 


Oral admission— 

as to contents of d x-uraent* s 22, p 58 

Oral agreement— 

es idcnce of, not admissible to vary terms of a wn'tcn contract, s 92, j» JffJ 

Oral evidence— 

definition of, s 3 (1) p 7 

inclusion of, by documentary evidence, e 92, p 191 
must bo direct, s bO, p 144 
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Order— 

of cxamuiati m of witnesses, s 138, p 2J' 
of production of witnesses, a 133, p 292 
relevancy of, a 40, p 118 

Orders of Government, etc.— 
how proved, s 78, p 1G7 

Originals— 

more than, one proof of, s Ol.cxpln 2 , p 18 2 
Ownership- 

burden of proof as to, a 110, p 229 

Pardanashln ladles— 

burden of proof of documents of, p 231 

Parliaments— 

Acts passed b\, judicial notui of, s 57 (2), p 139 
course of proceeding of, judicial notice of, e 57 (>), p 140 
meaning of a 57(4), exjln p 140 

Parol— 

VcOllU, hXDLML 

Partners— 

Admissions In, p 51 

burden of j roof as to rclati >nship in case of, a 109, p 22** 

Party to a suit— 

admission by u, s 18, p 50 

notice to, to produce documents, a GG, p 153 

Pedigree- 

statement in fainih, s 32 (G), p 01 

Person In authority- 

confession made to a, b 21, p 60 

Plans— 

are * documents , s J, ill, p 7 
presumption as to, s 83, p 173 
releianey of statements in, a 30, p 113 

Pleaders— 


Police offleers— 

confession I» * 23, p OS, 

confessi>n wlule in custody if,* 2o, J* 71 

•i it comp llilile to duel »w. • urce i f inf >nniti n as to cuiunii«i,« of ollcnc*, 
• 12, P 278 
diary tf pp 1|H 3"« 329 

Political Agent — 

rtrti'l iteof, |>n <umjti >ns«l> i » p 171 

Portrait— 

stateni'-nt liu 6 I l * 32 (I I. j«. vl 
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Position in life— 

cross examination as to, s 147, p 309 
Possession- 

denoting ownership, s 110, p 229 

Post-mortem examination— 

reports, for refreshing memory, p 3‘ > 9 

Powers-of-attorney— 

presumption as to, a 85, p 174 
Prejudlce- 

communicati ms, without, s 23, p >0 

Preparation— 

facts show in*, s 8. p IS. 

Presumption— 

as to accomplice evidence, a 114, ill (t), p 239 
as to newspapers, journals, etc , a 81, p 179 
books of law and reports, a 84, p 173 
conclusive, p 12 


of fact, p 12 
of law, p 13 

powers vi attornc ) ,9 8.3, p 174 

recent possession of stolen goods, h 114, ill (a), p 2t't 
telegraphic message, a 88, p 173 
Previous conviction— 

how far a relevant fact, a 14 j> 38 
evidence of bad character, a 64, p 137 
evidence of, when given, a 153, exception 1, p 315 
Primary evidence— 

meaning of, a 62, p 147 
proof of document lit, a 61, p 147 , s 64, p 150 
Principal and agent- 

burden of proof as to relationship in oa«e of, s 1(10, p 228 
Principal and surety— 
admission* by, p 52 
Privilege— f ^ 


5,p 282 
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Privileged communications— 
rules ns to, s 120 p 270 

Private documents— 

public records of, are public documents, 8 74, p 101 
what are, s 75, p 160 

Privy Council- 

orders, etc , issued by, proof of, s 78 (3), p 107 

Probability— 

facts show ing, of fact in issue, n 11, p 27 
Probate— 

in proof of w ill, s 01, exception 2, p 182 

Probate Jurisdiction— 

relevancy of certain judgments in, r 41, p 120 

Proceedings— 

ovid-mco given in former, when relevant, e 33, pp 119,120 

Proclamations— 

bow proved,« 78(3), p 167 

Proctors— 

names of, judicial notice of s 57(12) p 141 

Production— 

of documents, by agent, ■ 131, p 28J 
of documents ca’led for and examined, s 163, p 310 


ot Wllllt«SlS, a lOO, p .0. 

of writing used by witness to refresh mcnion, s 101, p 314 

Professional communications— 

rules ns to, s 120 p 279 

Prolesslonal treatise— 

expert may refresh mem rj bj n ference to, b 159, p Jl! 

Promise— 

confession caused by, s 24, p 60 
of secrecy, d >cs not \ itiste confessions, e SP, p 70 
Proof— 

odmUsion not conclusive, e 31, p, S3 

1 irth during mams^eonelusive, of legitimncj.s 112, p 21 

bun! n < f *we Pubdcv or Tnoor 

conclusive, meaning of, * 4. p 12 

fvt* not requiring, chap III, P 139 

ol nets, order*, nntlficati >ns of (lovemmcnt, s 78, p 167 
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Rape— 

imparl mg credit of prosecutrix for, s 155 (4), p, 319 
Rashness- 

facts showing existence of, s 14, p. 33. 

Recitals— 

in Acts or notifications, s 57 (6), p HO 
in instruments, a 32 (7), p 9) 

Record of evidence- 

presumption as to documents purporting to be, ■ 80, p. 170. 
relevancy of entry in a. made in performance of duty, e. 35. p 114. 
foreign judicial, presumption as to, e 86, p 174, 

He-eramlfiatJon— 

meaning of, « 137, p 295 

as to character, s 140, p 30) 

leading questions not aliened m, « 112, p 302 

on new matter introduced bj permission of Court, a 138, p. 295 

to nhnt directed, a 138, p 295 

Reference- 

tii books hr experts, 


159 p 327 


Refreshing memory— 

rules as to, a 1*>9, p 327 

right of adverse party to see writing n«ed for, a 161,; 

Refusal— 

to produce document, presumption on, » 89, p 176 
secondsn evidence on * 05 p 1.5| 


entn in n * 3*. p 114 

Regulations ot Government- 

proof of a 78 (3) p HIT 

Rejection— 

improper admission or, nf e 
of evidence as irrelerant, p 0 
Relatlonshljs— 


io ground for new trial,* 167, p 336 


Relevancy— 

of a JmI'd in in civil eases, s 17, p 46 
of bad character in criminal proceedings. • 5l, p 137, 
of character a* affecting dsmices.s.A/. p J36, 
of conduct, in civil cases, a. 62, p 135. 

in criminal cases, * 53. p. 130 

of eonf*ssim tnsd«* after removal of Impression caused by Inducement, threat, 
or promise, s 28 p, 78 
of corroboration of fsets, * 156, p 322 

i.festry in pat he record, etc , made in perf -rmanre of duty.* 35, p IN 
offsets— 

Ivanog on ones*ion whether act sra* *ea t« ntsl or intentlonsf, ». 15, p. 44. 
Ivanng opimms of experts, a 46, p 13*5 
f >minjr part of the same transact) n,» 6, p 15. 
ia«a)t»ford»msg*-*,§ 12,p 30. 
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Relevancy— c onid 
of facts— 

inconsistent with fact in issue or relevant fact, s 11, w 2" 

necessary to explain or introduce a fact in issue or relevant fact, e 9, p -2 

of good character in criminal pr cecdings, s 54, p 117 

showing existence cf course of business s 16 p 47 

show uu, existence of state of mind, body, or bodily feeling, s 14, p 38 

where right or custom in question, a 13, p 31 

w hich are the occasion, etc , of relevant facta or facts in issue, s 7, p 17 
which show a motive or preparation for any fact in issue or relevant fact, 
s 8,p 18 

of grounds of opinion, s 51, p 134 

of judgments, etc , to bar sect nd suitor trill, in probate, etc , juiiMliction, s 41, 

r up 

of what conclusive pro A, s 41, p 110 
in oth-r than probite, etc jurisdiction, a 42, p 122 
< f judgments etc , other than above, s 43, p 123 
*f opinions as to existence of general custom or n e ht, s 46,] Id 1 
handwriting s 47, p 131 
relationship s 50 pp 133,1J4 
usages tenets etc , s 49, p 13.> 
of oral admission as to contents of documents, a CO p 144 
1 f previous conviction in criminal proceedings s 14, p 38 
of reports s 38, p 117 

of statement as tj fact of publie nature contained in certain ictsornotificati n, 
s 37, p 116 

in maps, charts and plans, e 36 | 115 

of act of conspirator, 8 10, p 24 

of law of country contained m law boohs s 28,] 117 

Relevant- 

definition of, s 3, p 5 

Repeal— 

of enactments, p 3 

Reports— 

of decisions presumption as to genuineness of, s 84, p 173 
relevancy of , s 38, p 117 
Reputation- 

evidence of general, s 55, explanation, p 138 

Res gesta— 

evidence of, p 15 

Res Judicata— 
b 40, p 118 
Retracted confession— 

P 86 

Revenue officer— 

meaning ol, a 12o ixjlanation p 278 

not compelled to give sourtc of information, s 12o p 27 c 

Right— 

relevancy of facts as to ixistciicc of s 13 ] 31 

term imports incorporeal light, j 31 

relevancy of opinion as to existence of genital, s 48 p 1J *» 

Road— 

tulc of the, judiuallv noticed, s. 57 (17), p 141, s 66 j loo 
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Rule— 

its to notice to produce documents, a GC, p 152 
o! the road or sea, judicial)j noticed, a 57(13), p 141. 

Samadaskat book- 

entries of payment in, p no 


Scandalous questions— 

when Court to forbul, a 151, p 314 

Science— 

oi art, opinions of experts on points of, a 45, p 12S 

Sea— 

judicial notice of the rule of the road oi, s 57 (13), i> 111 
Seal— 

c nnpanson of, with admitted oi pioi cd seal, s 71, p lbj 
presumption as to genuineness of, s S2, p 172 

Sells— 

list of, judicially noticed, a 67 (b), p 140 

Secondary evidence- 

after notice to produce, a bO, p 155 
lertifled copies, a 76 p ICG 
meaning of, s 03, p 148 
of ancient documents, p 170 

of existence, condition, or contents of documents, s 0", p lol 

Secrecy— 

confession under promise of, s 29, p 70 

Series— 

of occurrences, rtlceancy of, * 15, p 44 


Sign Manual— 

of sovorugn, judicial notice of, s 57 (5), p 140 
Signature— 

comparison of, with admitted or prosed signature, s 73, I* 163 
presumption as to genuineness of, a 79, p 169 
proof of, when necessary, a 67, p 157 
wben not necessary, s 82, p 172 

Sovereign— 

ar-esswn »1, judicial notice nJ, t> 57 (5), p HO 
acts or records of nets of, s 74, p 164 


Stamp— 

of a document, preemption as to, s 89, p 176 
want of, refreshing me mors, p 329 


affairs of, udiiU'<'>itdity of tsidmcc iw t», * 123 p 277 
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State ol body— 

•» Imt-ret nsi4| « —I ( 

ftctssh a in" ^ vi t nee f * 14 p 3s 

State of mind — 

v inunai n< as ms '1 p *.» 

facta sh > mr cxisunrc f s U p JS 

Statements— 


n i'll in course f businc** n 3*(’) p DC 
| res mpti nil csitcree n so | 170 
r. lali i in mu-r (<llil!i B *1 | j s l' 1 (l) p J|l 
rele m s of as tofieti f p iklie nnti rt s J*(4) j IK) 
in ns, cl arts etc . 3f p 1 o 
re"ird n c no ct i S cxpln “* i 18 

Status ol witness-" 

cn itsimmui n«t s Hi p 308 

Sfr .1 ogees— 

il )n< i mh wl n r 1 writ s 1J i 4 • "o i o4 
Surety— 

a l nw i i |\j * 

Technical expression— 

nl n tost l n ca in I s <S p 11 

Telegraph messages- 

pris i i | ti i ns to » 88 p 1 j 

Tenant 

lurtlpi f p r f nn to rehtio isLip of a 1(0 ] 2’8 
isiopptluf a 110 J 1> CU 

Tender years - 

ii nipctenei ns « tness of person ol a 118 p 
Tenets— 

f b ll f men or fim Is tfj vnnoy rf op n in ns Id H5 p HI 
Terms— 

r I vancj of op n o i an to mean lg (Hip 133 
Territories— 

Itmwl j ul tial n t cc ol » ”(10) p 110 
Territory— 

c n I t n In tee proof r f a 113 p MS 
Testify- 

who ire competent to s 118 p 2”2 
Thirty years— 

| rcaumpt i n m to ol l documents n 00 p 1“C 
ircnumiti n ns t Icil! a 10 j * >> Q 
Threat— 

c nf amon Caned Is a 21 1 CO 
rtniovnl f tl c effect of ■ is j *s 
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Tnc LAW or EVTDEXCE. 


Time— 

judicial not ire of,« 57 (9), p 140 

Title-deeds— 

of •* witness not <* party, production of, e 130, p 283. 
Tombstone— 

statement as to relationship made on, s 32 ((>), p SI 

Transaction— 

fveta forming part of the same, s C, p 15 
proving right or custom, s 13, p 31 
the import of, p 32 

Translation— 

of documents produced by a witness, a 102, p 330 
Unintelligible terms— 

evidence to explain meaning of, a 08, p 22C 
Usage- 

proof of, as van mg written contract, 9 92, proviso (5), p 192 
Usages— 

of body of men of family, relevancy of opinion as to, g 49, p 133 
Vakil— 

communication to, privilege of,« 126, p 279 

name of, judicial notice of, s 57 (12), p 141 

questions asked by, without reasonable grounds, a ICO, p 313 

Varying o( document— 

by contemporaneous agreement, s °9 p 217 
by oral ovule nee, s 92, p 191 

Veracity of witness— 

quest) mm to test, a 145 p 308 

Volunteering evidence— 

e Ifcct of, s 12S, p 282 

War— 

articles of, judicitl nolicc of, * 57(3) p 139 
Warning— 

confession no* invalidated by absence of, a 29, p 7<| 

Wife— 

&e* II MB VXD lie H IFE 

Wills— 


Without prejudice— 

statements made, a 23 p 59 


Witness- 

accomplice competent, against accnsid person, g 114. ill (fc), p 239, 

p 28« w * 

attestuig, proof wla n he cannot lie found, s C9, p ICO 
of d Kuinent executed in the United Kingdom, « CO p ir/l 
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when cxecutnn of dvnment must be proved by, s G8, p 158 

ciinpetnicTof.f 118, p 272 

Judge or Magistrate as, b 121, p 27> 

pleader as,* 126, p 272 

pleader's clerk or sen an* a', s 127, p 281 

pul h~ officer as, 9 12,!, p 277 

vakil os, a 12f, p 270 

vakil * clerk or servant as. c 127, p 281 

attorney as, a 1 *t>, p 270 

attomej's clerk or servant as, ? 127, p 281 

lomster a*, s 126, p 27 a 

luiTiilrr'a clerk or servant ns, a 127, p 281 

client as « 126 , p 28 ? 

e impelled t« produo title deeds, 9 110, p 2S3 

incriminating documents, a 130, j> 283 
<f Kliments of others, 9 131, p 281 
<0 make criminating statements, * 132, p 284 
contradiction of, s 163, p 315 
credit of confirmation of,» 158, p J26, 
hi* impeached.* loo, p 31s 
impeachment of, e 153, p 315 
queiiti »ns in cross-examination affecting, s 116, p 30S 
cross examination See Cross kxasiiv atio> 
dumb, mode of giring evidence bt,* 110, p 274 

evidence of, when relevant for proung in sulsequent proceeding tnith of facts 

etated, e 33, p 106 

examination of, as to witness, document or contents, 9 22, p 58 
examination in chief of See Exjuiivation iv cnirr 

husband or wife of accused, competent in criminal proceedings, s 120, p 2(4 


p 281 


s )J2, 

--•■'“•s -f dncumints. 


refreshing memory La reference to writing, s 159, p 327 
may bo cross examined upon it, s 1M, p 330 
statements by persons who cannot be called as, s 32, p 90 
to character, cross examinatu n and re examination of, s 146, p 201 
translation of d jeument produced l,a, s 1C2, p 370 

tvhen compellable to answer question in cro«s examination testing veracity, etc , 
s 147, p 309 

M ir\si t-sw Gwfft ,*.■? A-vyA-s # J-fg, p 3?f> 

when, may testify to facts mentioned in document, s 114,p 304 

Wife of accused, coinjietcnt, in criminal proceedmgs, a 120, p 274 

Witnesses— 

what persons competent, 9 118, p 272 
cxammatiin of ,» 114, p 292 
dumb persons as, s 119, p 274 

no particular number of, ntcessary to prove fact, * 134, p 201 
order of product! >n and examination of, a 111, p 262 , s 13 s p 295 





